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Tn the United States Circuit Court, in and for the Northern

District of California, Ninth Circuit.

NOME BEAOH LIGHTEeAGE AND
TRANSPORTATION COMPACNY (ai

Corporation),

Plaintiff,

vs.

FRANKFORT MARINEl ACCIDENT
AND PLATE GLASS INSURANCE^
COMPANY OF FRANKFORT-ON-
THE-MAIN, GERMANY (a Corpo-

ration),

Defendant.

Complaint.

Plaintiff above named complaining of the defendant

above named, for cause of action alleges, that

—

I.

At all the times hereinafter mentioned the said plain-

tiff was, and still is, a corporation, organized under the

laws of the State of California, with its principal place

of business in the City and County of San Francisco, iu

said State.

II.

At all the times hereinafter mentioned, the Frank-

fort Marine Accident and Plate Glass Insurance Com-

pany, of Frankfort-on-the-Mapn^ Germany, was, and
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still is, a Corporation, organized under the laws of the

Empire of Germany, and having an agency and doing

business in the City and County of San Francisco, State

of California, under the name, and issuing policies of

insurance under the title of The Frankfort Marine In-

surance Company of Frankfort-on-the-Main, Germany.

Til.

That on the 20th day of March, 1900, the said defend-

ant under the said name of The Frankfort Marine In-

surance Company, of Frankfort-on-the-Main, Germany,

for and in consideration of the sum of eighty (80) dol-

lars, then and there to it in hand paid by the said plain-

tiff, did issue its policy of insurance, and did then and

there insure on account of concerned, in case of loss to

be paid to the plaintiff, in the sum of one thousand

(1,000) dollars, upon the body, machinery, tackle, ap-

parel and other furniture of the good barkentine

"Catherine Sudden, " for the period of one year begin-

ning from the 20th day of March, 1^00, and continuing

to the 20th day of March, 1901, both at noon, San

Francisco mean time.

IV.

That in and by said policy the said defendant did then

and there insure the said plaintiff against perils of the

sea and other losses and misfortunes in said policy

mentioned. A copy of said policy is hereto annexed

marked Exhibit "A," and is hereby specially referred

to and made a part thereof.
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V.

That in and by the terms of said policy said vessel

was valued at the sum of twelve thousand (12,000) dol-

lars.

VI.

That thereafter, to wit, on the 3d day of June, 1900,

and while said vessel was proceeding upon a voyag'e

from the port of San Francisco to the port of Nome,

Alaska, the said vessel was totally lost by perils of the

sea.

VII.

That thereafter the wreck of the said vessel was, by

and with the consent of the ag'ent of the said defend-

ant, duly sold at public auction for account of whom it

might concern. The proceeds of said sale, amounting

to the sum of one thousand three hundred and fifty

(1,350) dollars was then and there subject to a claim

for the salvage of said wreck, and no part thereof ever

came to the hands, or into the possession of this plain-

tiff.
^ !'

VIII.

That at the time of the application for and making

of said contract of insurance hereinbefore set forth,

and thereafter and up to and including the loss of said

vessel, as herein set forth, the said plaintiff was the

owner of said vessel.

IX.

That the said vessel "Catherine Sudden" at the time

of the effecting of said insurance, and at the time of

her departure upon the said voyage, was seaworthy.
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X.

That thereafter, and more than sixty days before the

commencement of this action, the said plaintiff fur-

nished said defendant with due and proper proofs of

loss and of interest in said property insured, and then

and there offered to adjust said loss, but said defend-

ants refused to adjust the same, and then and there

denied all liability for said or any loss upon said vessel.

XI.

That said plaintiff duly performed all the conditions

and covenants in said contract of insurance on its part

to be performed.

XII.

Tliat the said plaintiff has, by reason of the loss of

said vessel by perils insured ag'ainst, and the matters

aforesaid, suffered loss and damage in the sum of one

thousand (1,000) dollars.

XIII.

That thereafter said plaintiff demanded payment of

the said defendant, of the sums so insured, but the said

defendant has neglected and refused to pay said sums,

and no part of said insurance has been paid.

For a second and further cause of action against said

defendant, plaintiff alleges, that

—

I.

At all the times hereinafter mentioned the said plain-

tiff was, and still is, a corporation, organized under the

laws of the State of California, with its principal place
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of business at the City and County of San Francisco,

State of California.

II.

At all the times hereinafter mentioned the said de-

fendant was, and still is, a corporation, organized un-

der the laws of the Empire of Germany, and having an

agency and doing business in the City and County of

San F'rancisco, State of California, under the name, and

issuing policies of insurance under the title of The

Frankfort Marine Insurance Company of Frankfort-on-

the-Main, Germany.

III.

That on the 27th day of March, 1900, the said defend-

ant under the said name of The Frankfort Marine In-

surance Company of Frankfort-on-the-Main, Germany,

for and in consideration of the sum of one hundred and

twenty (120) dollars then and there to it in hand paid

by the said plaintiff, did issue its policy of insurance,

and did then and there insure the said plaintiff, in case

of loss to be paid to said plaintiff, or order, in the sum

of fifteen hundred (|1,50'0) dollars, upon the body,

machinery, tackle, apparel and other furniture of the

good barkentine "Catherine Sudden," for the period of

one year, beginning with the 26th day of March, 1900,

and continuing to the 26th day of March, 1901, both at

noon, San Francisco mean time.

IV.

That in and by said policy the said defendant did

then and there insure the said plaintiff against perils



6 Nome Beach lAghterage etc. Co. vs.

of the sea and other losses and misfortunes in said

policy mentioned. A copy of said policy is hereto an-

nexed, marked Etshibit "B," hereby specially referred

to and made a part hereof.

V.

That in and by the terms of said policy said vessel

was valued at the sum of twelve thousand ( 12y000) dol-

lars.

\ VI.

That thereafter, to wit, on the 3d day of June, 1900,

and while said vessel was proceeding upon a voyage

from the port of San Francisco to the port of Nome,

Alaska, the said vessel was totally lost by perils of the

sea.

V)II.

That thereafter the wreck of the said vessel was, by

and with the consent of the agent of said defendants

duly sold at public auction for account of whom it

might concern. The proceeds of said sale, amounting

to the sum of one thousand three hundred and fifty

(1,350 dollars, was then and there subject to a claim

for the salvage of said wreck, and no part thereof ever

came to the hands or into the possession of this plain-

tiff.

VIII.

That at the time of the application for and making of

the said contract of insurance hereinbefore set forth,

and thereafter, and up to and including the loss of said

vessel, as herein set forth, the plaintiff was the owner

of said vessel.
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IX.

That the said vessel "Catherine Sudden" at the time

of the effecting of said insurance and at the time of

her departure upon the said voyage, was seaworthy.

X.

That thereafter and more than sixty days before the

commencement of this action, the said plaintiff fur-

nished said defendant with due and proper proofs of

loss and of interest in said property insured, and then

and there offered to adjust said loss, but said defend-

ant refused to adjust the same, and then and there

denied all liability for said or any loss upon said vessel.

XI.

That said plaintiff duly performed all the conditions

and covenants in said contract of insurance on its part

to be performed.

XII.

That said plaintiff has by reason of the loss of said

vessel by perils insm'ed against, and the matters afore-

said, suffered loss and damage in the sum of fifteen

hundred (1500) dollars.

XIII.

That thereafter said defendant demanded payment

of the said defendant of the sums so insured, but the

said defendant has neglected and refused to pay said

sums, and no part of said insurance has been paid.

Wherefore, plaintiff prays judgment against said de-
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fendant for the sum of two thousand five hundred

(2,500) dollars, together with interest and costs of suit.

N^ATHAN H. FRANK,

Attorney for Plaintiff.

State of California, ^
y ss.

City and County of San Francisco. J

H. E. Pennell, being first duly sworn, deposes and

says: That he is an officer of the plaintiff corporation,

to wit, the secretary thereof; that he has heard read

the foregoing complaint, and knows the contents

thereof, and that the same is true of his own knowl-

edge, except as to the matters therein stated upon in-

formation and belief, and that as to those matters he

believes it to be true.

H. E. PENNELL.

(Subscribed and sworn to before me this 31st day of

May, 1901.

[Seal] GEO. T. KNOX,

Notary Public in and for said City and County of San

Francisco, State of California.

Exhibit "A."

[Written in Margin:]

In consideration of 1% extra premium permission

granted to make one trip to Cape Nome.

W. T. J.
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No. 16,746. Hull Policy

1898

THE

PEANKFORT MARINE) INSURANOE OO.

of Frankfort-On-The-Main, Germany.

Pro Forma. Capital, |1,250,000.

Voss, Conrad & Co., General Agents,

San Francisco.

By these Presents insures One Thousand & 00/100

Dollars, On account of Concerned in case of loss to be

paid to Nome Beach Lighterage and Transportation

Co., or order From March 20,- 1900, To March 20, 1901,

both at noon, San Francisco mean time: upon the

body, machinery, tackle, apparel and other furniture

of the good Bk. "Catherine Sudden"

Sum insured Valued at Twelve Thousand & 00/100

flOOO. Dollars.

The consideration for this insurance is

fixed at the rate of Eight per cent.

In case of loss, same to be paid in sixty days after

proof and adjustment of loss and proof of interest in

the said vessel (the amount of the notes given for

premium, if unpaid, being first deducted, and all sums

due or coming due to the Company from the insured be-

ing first paid or secured to the satisfaction of the In-

surers), but no partial loss or particular average shall

in any event be paid under this Policy unless, amount-

ing to at least Ten per cent net. Each passage sub-

ject to separate average. A new passage shall be

deemed to begin as soon as the vessel shall have dis-
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charged her Cargo at a Port or place of destination,

or such part of her Cargo as may be destined to such

Port or place; or if in ballast, twenty-four hours after

she shall have been moored in good safety at such

Port or place of destination. If on a passage at ex-

piration of the term, with liberty to the insured to re-

new the Policy for three months at the same rate of

premium, if application be made to the Company on

or before expiration of the first term. The risk, how-

ever, is to terminate at any port, or place at which the

vessel may first arrive during said extended time, on

her being moored therein in good safety. A' pro rata

premium to be returned for each entire month not en-

tered upon of the extended time, no claim being made.

Touching the adventures and perils which this In-

surance Company is contented to bear, and takes upon

itself in this Policy, they are of the Seas, Fires, Pirates,

Assailing Thieves, Jettisons, Barratry of the Mariners

but not of the master), embezzlement and illicit trade,

or any trade in articles contraband of war excepted in

all cases, and all other losses and misfortunes that

shall come to the hurt or damage of the vessel hereby

insured, or any part thereof, to which Insurers are lia-

ble by the Rules and Customs of Insurance in San

Francisco, and the provisions of the Civil Code of Cali-

fornia, excepting such losses and misfortunes as are

excluded by this Policy. Not to use any ports or

places on the west coast of America north of San Fran-

cisco nor islands adjacent thereto, except Umpqua and

Columbia Rivers, Humboldt, Coos and Shoalwater



Frankfort Marine Accident etc. Ins. Co. 11

Bays, Gray's Harbor, Sitka, Ounalaska and St. Pauls

Harbor and ports inside the mouth of the Straits of

Fuca. Not to use any inside passage on the west

coast of America north of Comox, Vancouver Island,

nor to go on a whaling, fishing, sealing or trading voy-

age. It shall and may be lawful, however, for said

vessel, to proceed and sail to, touch and stay at, any

ports or places if thereunto obliged by stress of

weather or other unavoidable accident without preju-

dice to this insurance.

This Company is not to be held liable in general aver-

age or otherwise for jettison of deck cargo unless the

vessel is stranded nor for wages and provisions, except

except when the same are a general average charge by

the custom of the port of destination; nor in case of in-

surance upon a steamer for any injury to the machinery

or boilers, nor for loss or damage to the vessel itself

caused by explosion of boilers, unless occasioned by

stranding, striking the ground, sinking, burning, or col-

lision with another vessel; nor for fuel, wages or pro-

visions, or expenses of delay consequent upon repairs

of any kind on any steamer except in general average

for wages and provisions of the crew necessary for the

navigation of the vessel; nor for any claim for loss or

expense arising from capture, seizure, detention, destruc-

tion, or the consequences of any attempt thereat by

any hostile nation, or by any government, or by any offi-

cer, civil or military, claiming to act in its name or un-

der its authority; by any insurgent or revolutionary

power (piracy excepted), anything herein to the con-
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trary notwithstanding; also warranted not to abandon

in ease of blockade, and free from any expense in conse-

quence thereof; but in the event of blockade to be at

liberty to proceed to an open port and there end the

voyage. In case of any loss or misfortune resulting

from any peril insured against, the party insured hereby

engages for himself or themselves his or their factors,

servants and assigns, to sue, labor and travel, and use

all reasonable and proper means for the security, pres-

ervation, relief and recovery of the property insured or

any part thereof, and also to use all proper and legal

means to recover, through general average, or otherwise,

from the parties interested in Freight or Cargo, either

or both, any and all sums due to the vessel or its owners

on account of sacrifices, losses or expenses incurred for

the general safety or the common good, to the charges

whereof this Company will contribute in proportion as

the sum insured is to the whole sum at risk; nor shall

the acts of the Insured or Insurers in recovering, saving

and preserving the property insured, in case of disaster,

be considered a waiver or an acceptance of an abandon-

ment. One-third shall bo deducted from the cost of all

repairs of injuries and losses on the vessel by the perils

insured against (except on Anchors, Copper and calking

under the Copper), as a commutation for the average dif-

ference between new and old; the remains of all articles

replaced being" considered as salvage, and their proceeds

deducted from the gross loss. And it is especially

agreed that, instead of deducting one-third for new on

the expense of re-metaling, including docking and calk-
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ino- there shall be deducted two and one-half per cent

of the cost of re-metaling, docking and calking, after

deducting the value of the old metal and nails, for each

and every month the metal shall have been on the vessel

at the time when it is taken off; and if it shall have

been on forty months or more, the cost shall be wholly

borne by the Insured. In case the vessel shall be on

a single bottom, the same rule shall apply to docking

and calking, but one-twelfth to be deducted from the

cost of painting for every month the paint shall have

been on the bottom, and when the same shall not have

been repainted for twelve months, the whole cost to be

borne by the insured. The insured shall not have the

right to abandon the vessel unless the amount which

this Company would be liable to pay under an adjust-

ment, as of partial loss for labor and materials (exclusive

of salvage or general average expenses and the cost of

funds) shall exceed half the amount hereby insured; and

when the vessel is in a port or place where she can lie

in safety, she shall in no case be sold for or on account

of the insurers, until the estimated cost of repairs shall

have been communicated to them and their consent to

the sale obtained; and in case of the total loss of the

vessel with salvage, the amount allowed out of the

salvage to the officers and crew for wages earned op

services rendered previously to the loss shall be con-

sidered as so much of the salvage applied to the use of

the ship-owners, even though the same should be al-

lowed or paid under the name of salvage, and not as

wages, and shall accordingly be deducted in adjusting
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the loss. If there be an Agent of the Insurers located

at or near any place where repairs are made, or proofs

of loss or average taken, said agent must be represented

on the surveys, if any be held, and all bill for repairs,

or proofs of loss or average, must be certified to by him,

or they will not be allowed by this Company.

In the event of the insured failing or refusing to pay,

the premium, or any premium note when due, it shall

be at the option of this company at any time thereafter

upon written notice to the insured or his Agent, to de-

clare this Policy to be null and void; but the insured

shall remain liable for such proportion of the premium

or premium note as corresponds with the expired time

at the date of such notice.

And it is further agreed, that if the vessel hereby in-

sured; or her owners, shall in consequence of collision of

the vessel hereby insured with another vessel, become

liable to pay, and shall pay, any sum or sums for damages

resulting therefrom to said other vessel, her freight, or

her cargo in such case this Company will contribute

towards the payment of three-fourth parts of the total

amount of said damages, in the proportion that the sum

insured under this Policy bears to the total valuation

of tlie vessel as stated therein, provided that this Com-

pany shall not in any event be held liable under this

agreement for a greater sum than three-fourth parts

of the amount insured under this Policy. And it is also

agreed that this Company will bear a like proportion-

ate share of any costs and expenses that may be in-

curred in contesting the liability resulting from said
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collision, provided tlie written consent of the Company

to snc'li contest be first obtained. But under no cir-

cumstances shall this Company be held liable for any

contribution in respect of any sum that the assured ma.y

be held liable to pay by reason of loss of life or personal

injury to individuals from any cause whatsoever.

It Is Also Agreed that no assignment of this Policy

shall be valid unless the written consent of the In-

surers be first obtained and endorsed hereon; and that

no suit or action against this Company for the recovery

of any claim upon, under, or by virtue of this Policy

shall be sustained In any Court of laWi or Chancery, un-

less such suit or action shall be commenced within the

term of twelve months next after any loss or damages

shall have occurred; said period of twelve months to

commence running from the time of such loss or damage,

and not from the date when proofs of loss are made,

or the amount of such loss or damage is ascertained, or

any right of action under this Policy shall accrue; and

in case any such suit or action shall be commenced

against this Company after the expiration of twelve

months next after such loss or damage shall have oc-

curred, the lapse of time shall be taken and deemed as

conclusive evidence against the validity of the claim

thereby so attempted to be enforced.

Premium In Witness whereof, this Policy hath been

180.00. signed in San Francisco, this 20th day of

March, 1900, for and on behalf of the said
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Company, by virtue of Power of Attorney granted by

the said Company in that behalf.

VOSiS, CONEiAD & CO. J.,

General Agents.

[Endorsed] : Frankfort Marine Insurance Co. 199. of

Frankfort on-the-Main. Capital, |1,250,000. 35 M. No.

16,746. Insured Nome Beach L. and T. Co. Vessel Bk,

"Catherine (Sudden," flOOO @ 8 per cent, |80.00. Fire

Casualty Marine J. B. F. Davis & Son, General Insur-

ance Brokers, 215 Sansome Street. Telephone Main

5968, San Francisco. Expires March 20, 1901.

Exhibit "B."

[Written in margin:]

In consideration of 1% extra premium permission

granted to make one trip to Cape Nome. Warranted

vessel leaves on retwrn voyage on or before October 15,

19010.

W. T. J.

No. 16881. Hull Policy

1898.

THE

FRANKFGBT MARINE INSURANCE CO.

of Frankfort On-The-Main, Germany

Pro Forma Capital, |1,250,000

Voss, Conrad & Co., General Agents,

San Francisico.

By these Presents insures One Thousand Five Hun-

dred & O'O/lOO Dollars On account of Nome Beach Light-
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erage and Transportation Co. in case of loss to be paid

to Nome Beach Lighterage and Transportation Co. or

order From March 26, 1900 to March 26, 1901, both at

noon, San Francisco mean time: upon the body, ma-

chinery, tackle, apparel and other furni-

Sum Insured ture of the good B'kn "Catherine Sudden"

$1500.00 Valued at Twelve Thousand & 00/00

Dollars.

The consideration for this insurance is fixed at the rate

of Eight per cent.

In case of loss, same to be paid in sixty days after

proof and adjustment of loss and proof of interest in

the said vessel, (the amount of the notes given for prem-

ium, if unpaid, being" first deducted, and all sums due or

coming due to the Company from the insured being first

paid or secured to the satisfaction of the Insurers), but

no partial loss or particular average shall in any event

be paid under this Policy unless, amounting to at least

Ten per cent net. Each passage subject to separate

average. A new passage shall be deemed to begin as

soon as the vessel shall have discharged her Cargo at

a Port or place of destination, or such part of her Cargo

as may be destined to such Port or place; or if in ballast,

twenty-four hours after she shall have been moored in

good safety at such Port or place of destination. If on

a passage at expiration of the term, with liberty to the

insured to renew the Policy for three months at the

same rate of premium, if application be made to the.

Company on or before expiration of the first term. The

risk, however, is to terminate at any port, or place at

which the vessel may first arrive during said extended
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time, on her being moored therein in good safety. A
pro rata premium to be returned for each entire month

not entered upon of the extended time, no claim being

made.

Touching the adventures and perils which this Insur-

ance Company is contented to bear, and takes upon it-

self in this Policy, they are of the Seas, Fires, Pirates,

Assailing Thieves, Jettisons, Barratry of the Mariners

(but not of the master), embezzlement and illicit trade,

or any trade in articles contraband of war excepted in

all cases, and all other losses and misfortunes that shall

come to the hurt or damage of the vessel hereby insured,

or any part thereof, to which Insurers are liable by the

Rules and Customs of Insurance in San Francisco, and

the provisions of the Civil Code of California, excepting

such losses and misfortunes as are excluded by this

Policy. Not to use any ports or places on the west coast

of America north of iSan Francisco nor islands adjacent

thereto, except Umpqua and Columbia Rivers, Hum-

boldt, Coos and Shoalwater Bays, Gray's Harbor, Sitka,

Ounalaska and St. Pauls Harbor and ports inside the

mouth of the iStraits of Fuca. Not to use any inside

passage on the west coast of America north of Comox,

Vancouver Island, nor to go on a whaling, fishing, seal-

ing or trading voyage. It shall and may be lawful how-

ever for said vessel, to proceed and sail to, touch and

stay at, any ports or places if thereunto obliged by stress

of weather or other unavoidable accident without preju-

dice to this insurance. '

Tliis Company is not to be held liable in general

average or otherwise for jettison of deck cargo unless
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the vessel isi stranded nor for wages and provisions, ex-

cept when the same are a general average charge by the

custom of the port of destination; nor in case of insur-

ance* upon a steamer for any injury to the machinery or

boilers, nor for loss or damage to the vessel itself caused

by explosion of boilers, unless occasioned by stranding,

striking the ground, sinking, burning, or collision with

another vessel; nor for fuel, wages or provisions, or ex-

penses of delay consequent upon repairs of any kind on

any steamer except in general average for wages andv

provisions of the crew necessary for the navigation of

the vessel; nor for any claim for loss or expense arising

from capture, seizure, detention, destruction, or the con-

sequences of any attempt thereat by any hostile nation,

or by any government, or by any officer, civil or mili-

tary, claiming to act in its name or under its authority;

nor by any insurgent or revolutionary power ('piracy ex-

cepted), anythin,g herein to the contrary notwithstand-

ing; also warranted not to abandon in case of blockade,

and free from any expense in consequence thereof; but

in the event of blockade to be at liberty to proceed to

an open port and there end the voyage. In case of any

loss or misfortune resulting from any peril insured

against, the party insured hereby engages for himself

or themselves his or their factors, servants and assigns,

to sue, labor and travel, and use all reasonable and

proper means for the security, preservation, relief and

recovery of the property insured or any part thereof,

and also to use all proper and legal means to recover,

through general average, or otherwise, from the parties
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interested in Freight or Carj^o, either or both, any and

all snms dne to the vessel or its owners on account of

sacrifices, losses or expenses incurred for the g'eneral

safety or the common good,,to the charges whereof this

Company will contribute in proportion as the sum in-

sured is to the whole sum at risk; nor shall the acts of

the Insured or Insurers in recovering, saving and pre-

serving the property insured, in case of disaster, be con-

sidered a waiver or an acceptance of an abandonment.

One-third shall be deducted from the cost of all repairs

of injuries and losses on the vessel by the perils insured

against (except on Anchors, Copper and calking under

the Copper), as a commutation for the average differ-

ence between new and old; the remains of all articles

replaced being considered as salvage, and their pro-

ceeds deducted from the gross loss. And it is especially

agreed that, instead of deducting one-third for new on

the expense of re-metaling, including docking and calk-

ing, there shall be deducted two and one-half per cen:

of the cost of re-metaling, docking and calking, after

deducting the value of the old metal and nails, for each

and every month the metal shall have been on the vessel

at the time when it is taken off; and if it shall have

been ou forty months or more, the cost shall be wholly,

borne by the Insured. In case the vessel shall be on a

single bottom, the same rule shall apply to docking and

calking, but one-twelfth to be deducted from the cost

of painting for every month the paint shall have been

on the bottom, and when the same shall not have been

repainted for twelve months, the whole cost to be borne
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by the insured. The insured shall not have the right to

abandon the vessel unless the amount which this Com-

pany would be liable to pay under an adjustment, as of

partial loss for labor and materials, (exclusive of salvage

or general average expenses and the cost of funds) shall

exceed half the amount hereby insured; and when the

vessel is in a port or place where she can lie in safety,

she shall in no case be sold for or on account of the in-

surers, until the estimated cost of repairs shall have

been communicated to them and their consent to the

sale obtained; and in case of the total loss of the vessel

with salvage, the amount allowed put of the salvage to

the officers and crew for wages earned or services ren-

dered previously to the loss shall be considered as so

much of the salvage applied to the use of the ship-

owners, even though the same should be allowed or paid

under the name of salvage, and not as wages, and shall

accordingly be deducted in adjusting the loss. If there

be an Agent of the Insurers located at or near any

place where repairs are made, or proofs of loss or aver-

age taken, said agent must be represented on the sur-

veys, if any be held, and all bills for repairs, or jjroofs

of loss or average, must be certified to by him, or they

will not be allowed by this Company.

In the event of the insured failing or refusing to pay

the premium, or any premium note when due, it shall

be at the option of this Company at any time thereafter

upon written notice to the insured or his Agent, to de-

clare tliis Policy to be null and void; but the insured

shall remain liable for such proportion of the premium
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or premium note as corresponds with the expired time

at the date of such notice.

And it isi further agreed, that if the vessel hereby in-

sured, or her owners, shall in consequence of collision

of the vessel hereby insured with another vessel, be-

come liable to pay, and shall pay, lany sum or sums for

damages resulting therefrom to said other vessel, her

freight, or her cargo, in such caise this Company will

contribute towards the payment of three-fourths parts

of the tolal amount of said damages, in the proportion

that the sum insured under this Policy bears to the

total valuation of the vessel as stated therein, provided

that this Company shall not in any event be held liable

under this agreement for a greater sum than three-

fourths parts of the amount insured under this Policy.

And it is also agTeed that this Company will bear a like

proportionate share of any costs and expenses that may

be incurred in contestingthe liability resulting from said

collision, provided the written consent of the Company

to such contest be first obtained. But under no circum-

stances shall this Company be held liable for any coiT-

tribution in respect of any sum that the assured may

be held liable to pay by reason of loss of life or personal

injury to individuals from any cause whatsoever.

It Is Also Agreed that no assignment of this Policy

shall be valid unless the written consent of the Insurers

be first obtained and endorsed hereon ; and that no suit

or action against this Company for the recovery of any

claim upon, under, or by virtue of this Policy shall be

sustained in any Court of law or Chancery, unless suchi
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suit or action shall be commenced within the term of

twelve months next after any loss or damages shall

have occurred; said period of twelve months to com-

mence running from the time of such loss or damage,

and not from the date when proofs of loss are made, or

the amount of such loss or damage is ascertained, or

any right of action uuder this Policy shall accrue; and

in case any such suit or action shall be commenced

against this Company after the expiration of twelve

months next after such loss or damage shall have oc-

curred, the lapse of time shall be taken and deemed as

conclusive evidence against the validity of the claim

thereby so attempted to be enforced.

Premium, In witness whereof, this Policy hath been

1120.00. signed in San Francisco, this 27th day of

M:arch, 1900, for and on behalf of the said

Company, by virtue of Power of Attorney granted by

the said Company in that behalf.

:
VOSS, OOKRAD & Co. J.

General Agents.

[Endorsed]: Davis & Son. 199-3524. Frankfort

Marine Insurance Co. of Frankfort on-the-Main. (Capi-

tal, 11,250,000. No. 16,881. Insured Nome Beach L. &

T. Co. Vessel Bkn. "Catherine Sudden." $1500 @ 8

per cent, |120.00. Fire Casualty Marine. J. B. F.

Davis & Son, General Insurance Brokers, 215 Sansome

Street. Telephone Main 5968, San Francisco. Expires

March 26, 1901.

[Endorsed] : Complaint. Filed May 31, 1901. South-

ard Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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Jn the United States Circuit Court, Ninth Circuit, in and for

tJw Northern District of California.

NOME BEACH LIGHTERAGE AND \

TKANfSPORTATION COMPANY (a
\

Corporation),

Plaintiff,

vs.

FRANKFORT MARINE ACCIDENT
AND PLATE GLASS INSURANCE'
COMPANY, of Frankfort-on-the-

]Main, Germany (a Corporation),

Defendant,./

Demurrer.

The defendant above named demurs to the complaint

herein on the following grounds:

I.

It demurs to the first count or so-called cause of ac-

tion therein on the grounds:

1. That said first count does not state facts sufficient

to constitute a cause of action.

2. That said first count is uncertain in the following

particulars:

a. In that it does not state where said vessel was

lost.
J

b. In that it does not state whether said loss was

j\n actual total loss or a constructive total loss.

c. In that it does not state the name of the alleged

agent of the defendant, by or with whoso consent, the
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sale of the wreck of the vesisel "Catherine Stidden" was

made.

d. In that it does not state who claimed salvage.

e. In that it does not state how much salvage was

claimed.

f. In that it does mot state who made said sale.

g. In that it does not state what became of the pro-

ceeds thereof.

h. In that it does not state by what peril ot perils of

the sea said vessel was lost.

3. That said first cause of action in said complaint

is unintelligible in each of the particulars in which it is

above stated that it is uncertain.

II.

It demurs to the second count or so-called cause of

action therein on the grounds;

1. That said seconid count does not state facts suflfl-

cient to constitute a cause of action.

2. That said second count is uncertain in the follow-

ing particulars:

a. In that it does not state where said vessel was

lost.

b. In that it does not state whether said loss was an

actual total loss or a constructive total loss.

c. In that it does not state the name of the alleged

agent of the defendant, by or with whose consent, the

sale of the wreck of the vessel "Catherine Sudden" was

made.

d. In tliat it does not state who claimed salvage.
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e. In that it does not state how much salvaigie Was

claimed.

f

.

In that it does not state who made said sale.

g. In that it does not state what became of the pro-

ceeds thereof. ^

h. In that it does not state Iby what peril or perils

of the sea said vessel was lost.

3. That said second cause of action in said complaint

is unintelligible in each of the particulars in which it

is above stated that it is uncertain.

And therefore, the defendant prays to be hence dis-

missed with its costs.

.
FROHMAN & JACOBS,

Attorneys for the Defendant.

Lester H. Jacobs certifies that he is of counsel for the

defendant in the above-entitled action; that he has pre-

pared and read the foregoing demurrer; and that in his

opinion it is well founded in point of law.

I LESTER H. JACOBS.

[Eindorsed] : Received copy of within demurrer this

27tli day of January, 1902.

NATHAN H. FRANK,

Per LILLICK,

Attorney for Plff.

Filed January 27, 1902. Southard Hoffman, Clerk.
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At a stated term, to wit, the March term, A. D. 1902, of

the Circuit Court of the United States of America,

of the Ninth Judicial Circuit, in and for the North-

lern District of California., held at the courtroom in

tlie City and County of San Francisco, on Monday,

the 17th day of March, in the year of our Lord one

thousand nine hundred and two. Present: The

Honorable WILLIAM W. MORROW. Circuit Judge.

NOME BEACH LIGHTERAGE AND
TRANSPORTATION CO.

vs. ) No. 13,099.

FRANKFORT MARINE ETC. INSUR^

ANCE COMPANY, ElTC.

Order on Demurrer to Complaint.

Defendant's demurrer to the complaint herein having;

been this day heard and submitted, and fully consid-

ered, it is ordered that said demurrer be and hereby is

sustained in part and overruled in part, with leave to

plaintiff to amend within two days, and to defendant

to plead within ten days thereafter.
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In the United States Circuit Court, Ninth Circmtf in and for

tJie Northern District of California.

NOiAlE BEiACH LIGHTERAGE AND
TiRANSPORTATION CO. (a Corpora-

tion),

Plaintiff,

v,s.

'

FRANKFORT MARINE ACCIDENT:
AND PLATE GLASS INSURANCE
COMPANY, of Frankfort-on-the-

Main, Germany (a Corporation),

Defendant.

Amendment to Complaint.

Now comes tlie plaintiff in the above-entitled action,

and amends its complaint on file herein, by inserting on

line 1, page 3, after the words "and with the consent of,"

the following: "Walter Gollin, then and there acting for

and on behalf of said defendant as." And by inserting

on line 26, page 5, after the words "with the consent of"

the following: "Walter Gollin, then and there acting for

and on behalf of said defendant as."

1
NATHAN H. FRANK,

Attorney for Plaintiff.

The verification to the foregoing amended complaint

is hereby waived.

Dated March 17th, 1902.

FROHMAN & JAOOBiS,

Attorneys for Defendant.
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[Endorsed] : Receipt of a copy of the within is here'bj

admitted this 17th day of March, 1902.

FROHMAN & JACOBS,

Attorneys for Defendant.

Filed March 18, 1902. Southard Hoffman, Clerk. By

W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Gircmt, in

and for the Northern District of California.

NOME BEACH LIGHTERAGE AND.
TRANSPORTATION COMPANY (a

Corporation),

Plaintiff,

vs.

No. 13,099.

FRANKFORT MARINE ACCIDENTI
AND PLATE GLASS INSURANCE^
COMPANY, of Frankfort-on-the-

Main, Gernuany (a Corporation),

Defendant.

Answer.

The defendant answers the complaint herein as fol-

lows:

As a defense to the first cause of action mentioned in

said complaint:

1. This defendant denies that the barkentine "Cath-

erine Sudden" was totally lost by perils of the sea, or by

any peril of the sea, or was lost at all thereby.

2. This defendant denies that Walter Gollin acted

for it or on its behalf or as its agent in consenting to
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the sale of the wreck of the "Catherine Sludden," or in

any matter connected with said sale.

3. This defendant has not sufficient information or

belief on the subject to enable it to answer the allega-

tions in said complaint that the wreck of said "Catherine

Sudden" was sold at public auction for account of whom

it miip^ht concern, and that the proceeds of said sale,

amounting to the sum of |1,350, was then and there sub-

ject to a claim for the salvage of said wreck amd that

no part thereof ever came to the hands or into the pos-

session of the plaintiff, and placing its denial on that

gTound it denies that said wreck was sold for account

of whom it might concern, and denies that the proceeds

of said sale, or any part thereof, wore then or there

subject to any claim for salvage, and denies that no

part of said proceeds came to the hands and into the

possession of the plaintiff, and denies that all of said

proceeds did not come into the hands of the plaintiff.

4. This defendant denies that the vessel "Catherine

Sudden" at the time of effecting said insurance, or at

the time of her departure on her said voyage was sea-

worthy.

5. This defendant denies that plaintiff at any time

furnished it with due or proper proof of loss of the

property insured, and denies that the plaintiff offered

to adjust said loss, and denies that defendant refused

to adjust the same, and denies that previous to the com-

mencement of this action it denied liability for said or

any loss upon said vessel.

6. This defendant denies that the plaintiff duly or
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at all performed all or any of the conditions or cove-

nants in said contract of insurance, on its part to be

performed.

7. This defendant denies that the plaintiff by reason

of any of the matters alleged in said complaint has suf-

fered loss or damage in the sum of one thousand dol-

lars ($1,000), or in any amount.

For a first defense to the second cause of action men-

tioned in said complaint:

1. This defendant denies that the barkentine

"Catherine Sudden" was totally lost by perils of the

sea, or by any peril of the sea, or was lost at all thereby.

2. This defendant denies that Walter GoUin acted

for it or on its behalf or as its agent in consenting to

the sale of the wreck of the "Catherine Sudden," or in

any matter connected with said sale.

3. This defendant has not sufficient inform atioii t<fi-

belief on the subject to enable it to answer the anega-

tions in said complaint that the wreck of said "Cather-

ine Sudden" was sold at public auction for account of

whom it might concern, and that the proceeds of said

sale, amounting to the sum of |1,350, was then and

there subject to a claim for the salvage of said wreck

and that no part thereof ever came to the hands or into

the possession of the plaintijBf, and placing its denial on

that ground, it denies that said wreck was sold for ac-

count of whom it might concern, and denies that tli(^

proceeds of said sale, or any part thereof, were then or

there subject to any claim for salvage, and denies that

no part of said proceeds came to the hands and into.the
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possession of the plaintiff, and denies that all of said

proceeds did not come into the hands of the plaintiff.

4. This defendant denies that the vessel "Catherine

Sudden" at the time of affecting said insurance, or at

the time of her departure on her said voyage was sea-

worthy.

5. This defendant denies that the plaintiff at any

time furnished it with due or proper proof of loss of

the property insured, and denies that the plaintiff of-

fered to adjust said loss, and denies that defendant

refused to adjust the same, and denies that previous to

the commencement of this action it denied liability for

said or any loss upon said vessel.

6. This defendant denies that the plaintiff duly or

at all performed all or any of the conditions or cove-

nants in said contract of insurance on its part to be

performed.

7. This defendant denies that the plaintiff by reason

of any of the matters alleged in said complaint has

suffered loss or damage in the sum of fifteen hundred

dollars (|1500), or in any amount.

AJs a second defense to tlie first cause of action m.en-

tioned in said complaint:

This defendant avers that in and by the policy of in-

surance made a part of the complaint herein, it was

agreed that: "In case of any loss or misfortune result-

ing from any peril insured against, the party insured

hereby engages for himself or themselves, his or their

factors, servants and assigns, to sue, labor and travel,

and use all reasonable and proper means for the secur-
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ity, preservation, relief and recovery of the property

insured or any part thereof, and also to use all proper

and legal means to recover through general average,

or otherwise, from the parties interested in freight or

cargo, either or both, any and all sums due to the ves-

sel or its owners on account of sacrifices, losses or ex-

penses incurred for the general safety or the common

good, to the charges whereof this company will con-

tribute in proportion as the sum insured is to the whole

sum at risk."

That the plaintiff did not comply with said agree-

ment in any respect; that said "Catherine Sudden" was

injured through perils of the sea, but the plaintiff did

not in any way sue, labor or travel, or use any reason-

able or proper means, or any means at all, for the

security, preservation, relief or recovery of the prop-

erty insured, or any part thereof.

As a second defense to the second cause of action

mentioned in said complaint:

This defendant avers that in and by the policy of

insurance made a part of the complaint herein, it was

agreed that: "In case of any loss or misfortune result-

ing from any peril insured against, the party insured

hereby engages for himself or themselves, his or their

factors, servants and assigns, to sue, labor and travel,

and use all reasonable and proper means for the se-

curity, preservation, relief and recovery of the property

insured or any part thereof, and also to use all proper

and legal means to recover through general average, or

otherwise, from the parties interested in freight or
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car^o, either or both, any and all snms due to the ves-

sel or its owners on account of sacrifices, losses or ex-

penses incurred for the general safety or the common

good, to the charges whereof this company will con-

tribute in proportion as the sum insured is to the whole

sum at risk."

That the plaintiff did not comply with said agreement

in any respect; that said "Catherine Sudden" was in-

jured through perils of the sea, but the plaintiff did

not in any way sue, labor or travel, or use any reason-

able or proper means, or any means at all, for the se-

curity, preservation, relief or recovery of the property
«

insured, or any part thereof.

'A® a further defense, and as a first counterclaim

herein, this defendant avers:

1. That defendant is now, and at all the times here-

in mentioned was, a corporation organized and exist-

ing under the laws of the Empire of Germany, and li-

censed and permitted to transact insurance business

witliin the State of California, and transacting such

business in said State.

2. That during the times of all the transactions

herein stated, R. W. Eobie and A. Anderson were part-

ners transacting business under the firm name of Robie

& Anderson.

3. That at all the times herein stated, Levi Strauss

& Company has been and it now is a corporation, or-

ganized and existing under the laws of the State of

California.

4. That the plaintiff, Nome Beach Lighterage and
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Transportation Company, is now and at all of the times

herein mentioned was a corporation, organized and

existing under the laws of the State of California.

5. That on or about April 20th, 1900, said plaintiff

became indebted to said partnership of Robie t't An-

derson in the sum of six hundred and thirty-five dol-

lars and twelve cents (|I635.12), for money had and re-

ceived by said plaintiff, to the use and benefit of said

partnership of Eobie & Anderson.

6. That neither the whole nor any part of said in-

debtedness, or of the money had and received, as afore-

said, has been paid, although payment thereof has been

demanded of the plaintiff.

7. That before the commencement of this action,

said Robie & Anderson assigned and transferred its

claim against plaintiff arising out of the aforesaid in-

debtedness, unto said Levi Strauss & Company to se-

cure the payment of an indebtedness of said Robie and

Anderson to Levi Str'aussi & Company.

8. That on January 16, 1901, said Levi Strauss &

Company and said Robie «fe Anderson assigned, trans-

ferred and set over unto the defendant, all their rights,

claims, demands and causes of action, which they and

each of them had, arising out of said indebtedness of

plaintiff, and defendant has never transferred, assigned

or parted with said claims, demands or causes of ac-

tion, and is now the owner and holder thereof, and said

plaintiff is indebted to the defendant, by reason cf the

foregoing matters, in the sum of six hundred and thirty-

five dollars and twelve cents (|635.12), together with
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interest thereon at the rate of seyen per cent (7%) per

annum, from April 20th, 1900.

As a further defense, and as a second and separate

counterclaim herein, this defendant avers:

1. That defendant is now, and at all the times here-

inafter mentioned was, a corporation, org-anized and

existino; under the laws of the Empire of Germany, and

licensed and permitted to transact insurance business

within the State of California, and transacting such

business in said State.

2. That at all the times hereinafter mentioned, The

Alaska Exploration Company was, and it now is, a

corporation, organized and existing under the laws of

the State of California.

3. That on or about the 3d day of May, 1900, the

plaintiff above-named became indebted to said The

Alaska Eixploration Company in the sum of nineteen

hundred and fourteen dollars and seventy cents (|1914,-

70), for money hand and received by said plaintiff to

the use and benefit of said The Alaska Exploration

Company.

4. That neither the whole nor any part of said in-

debtedness, nor of the money so had and received has

been paid, although payment thereof has been de-

manded of the plaintiff.

5. That before the commencement of this action,

said The Alaska Eixploration Company assigned to the

defendant its claims and demands and causes of action

against said plaintiff arising out of said indebtedness

and the receipt of said money as aforesaid; and defend-
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ant has never transferred or assigned the same, or in

any way parted with its interest therein, and is now

the owner of said causes of action and claims and de-

mands; and there is now due thereon from the plaintiff

to the defendant, the sum of nineteen hundred and four-

teen dollars and seventy cents (f1914. 70), with inter-

est thereon at the rate of seven per cent (7^) per an-

num from May 3d, l^OO.

As a further defense, and as a third and separate

counterclaim herein, this defendant avers:

1. That the defendant is now, and at all the times

herein mentioned was, a corporation organized and ex-

isting under the laws of the Empire of Germany, and

doing business within the State of Clalifornia.

2. That at the times of all of the transactions here-

in mentioned, R, W. Eobie and A. Anderson were part-

ners doing business under the firm name of Robie &

Anderson.

3. That at all the times herein mentioned Levi

Strauss & Company was, and it now is, a corporation

organized and existing under the laws of the State of

California.

4. That the plaintiff, the Nome Beach Lighterage

and Transportation Company, was, at the times of all

of the transactions herein mentioned, and now is, a cor-

poration organized and existing under the laws of the

State of California, for the purpose, among other

things, of acting as a common carrier for the trans-

portation of passengers and merchandise, and said plain-

tiff at the times of the transactions herein mentioned did
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hold itself out as and act as a common carrier for the

transportation of merchandise and materials from the

Port of San Francisco to the Port of Oape Nome, Alaska.

5. That on or about the 20th day of April, 1900, said

Kobie & Anderson delivered to said Nome Beach Light-

erage and Transportation Company at San Francisco,

California for shipment by said plaintiff to the Port of

Cape Nome, Alaska, on the barkentine "Catherine Sud-

den," which was then operated by s'aid plaintiff, the fol-

lowing goods and materials:

10 bales drygoods, 1 bundle duck sheets, 1 bale meal,

17 cases drygoods, 14 rolls paper, 2 sacks groceries, 1

case thread, 3 paper cutters, 3 cases groceries, 1 bale

canvas signs, 1 barrel whisky, 4 cases co'al-oil, 1 crate

potatoes, 1 stove, 3 barrels groceries, 3 cases groceries, 1

oven, 3 bags groceries, 1 crate P. bread, 2 bundles win-

dow glass, 1 tin matches, 2 bundles tent and poles, 2

rolls paper, 1 bundle doors, 2 bundles camp furniture,

113 bundles lumber, 1 bundle sash, 1 case oil clothing, 1

bundle oars, 3 cases notions, 1 case hardware, 1 case

crackers, 4,724 feet lumber, SISyo feet lumber, 14 feet

lumber, 56l^ feet lumber.

6. That said merchandise and materials were laden

on said barkentine "Catherine Sudden" at San Fran-

cisco, as defendant is informed and believes and there-

fore alleges.

7. That plaintiff agreed to ship said merchandise and

materials from San Francisco, to said Port of Cape

Nome, Alaska, and there deliver the same to said Robie

& Anderson, or order, and in consideration ther<^of said
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Robie '& Anderson prepaid freightage thereon to the

plaintiff on or about April 20, 1900, to the amount of six

hundred and thirty-five and 12/100 dollars (|G3'5.12).

8. That the plaintiff did not deliver said merchandise

and materials, or any of them, to said Robie & Ander-

son, and wholly failed to perform its part of the agree-

ment for which said freightage was paid, or to earn said

freightage or any part thereof.

9. That said Robie & Anderson assigned and trans-

ferred their rights to said prepaid freightage and their

claim against the plaintiff therefor to said Levi Strauss

& Company, and before the commencement of this action

said Levi Strauss & Company and said Robie & Ander-

son transferred and assigned their rights to said pre-

paid freightage and their claim against the plaintiff

therefor to the defendant herein, and the defendant has

never transferred or assigned the same, and has ever

since been, and now is, the owner and holder thereof.

10. That before the commencement of this action re-

payment of said freightage, prepaid as aforesaid, was

demanded of the plaintiff, but the plaintiff has not re-

paid the same or any part thereof.

As a further defense and as a fourth and separate

counterclaim herein, this defendant avers:

1. That the defendant is now, and at all the times

herein mentioned was, a corporation organized and ex-

isting under the laws of the Empire of Germany, and

doing business within the State of California.

2. That The Alaska Exploration Company was at

all the times herein mentioned, and now is, a corpora-
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tion organized and existing under the laws of the State

of California.

3. That the plaintiff, the Nome Beach Lighterage and

Tliansportation Company, was, at the times of all of

the transactions herein mentioned, and now is, a cor-

poration organized and existing under the laws of the

State of California, for the purpose, among other things,

of acting as a common carrier for the transportation of

passengers and merchiandise, and said plaintiff at the

times of the transactions herein mentioned did hold it-

self out as and act as a common carrier for the trans-

portation of merchandise and materials from the Port

of San Francisco to the Port of Oape Nome, Alaskfi.

4. That on or about the 3d day of May, 1900, said

Alaska Exploration Company delivered to the plaintiff

at San Ffancisco for shipment of the barkentine "Cath-

erine Sudden" from the Port of San Francisco to the

Port of Cape Nome, Alaska, twenty-two hundred and

thirty-three (2233) sacks of coal containing one hundred

and twenty-seven and 1450/2240 (127 1450/2240) tons of

coal.

5. That the plaintiff agreed to transport and ship

said coal from said Port of San Francisco to said

Port of Cape Nome, Alaska, and there to deliver the

same to said Alaska, Exploration Company, or its order,

and in consideration thereof the said Alaska Exploration

Company paid to the plaintiff on May 3d, 1900, the sura

of one thousand nine hundred and fourteen and 70/100

dollars (|1914.70), as prepaid freightage for the ti'ans-

portation of said coal.
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6. That plaintiff did not deliver said coal or any of

it to said Alaska Exploration Company, or to its order,

at the Port of Oape Nome, Alaska, or elsewhere, and

wholly failed to perform its contract so to do, and wholly

failed to earn the freightage, or any of it, which had

been prepaid as aforesaid.

7. That before the commencement of this action said

Alaska Elxploration Company transferred and assigned

to the defendant its claim against plaintiff for repay-

ment of said freightage so prepaid, and the defendant

has not transferred or assigned the same, and has ev^r

since been the owner thereof,

8. That before the commencement of this action re-

payment of said prepaid freightage was demanded of

the plaintiff, but the plaintiff has not paid the same

or any part thereof.

As a further defense and a fifth and separate counter-

claim herein, this defendant avers:

1. That the defendant is now, and at all the times

herein mentioned was, a corporation organized and ex-

isting under the laws of the Empire of Germany, and

doing business within the State of California.

2. That at the times of all the transactions herein

mentioned, R. W. Robie and A. Anderson, were partners

doing business under the firm name of Robie & An-

derson.

3. That at all the times herein mentioned Levi

Strauss & Company was, and it now is, a corporation or-

ganized and existing under the laws of the State of Cali-

fornia.
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4. That the plaintiff, The Nome Beach Lighterajije

and Transportation Company, was at the times of all

the transactions herein mentioned, and now is, a cor-

poration organized and existing under the laws of the

State of California.

5. That on or about the —— day of June, 1900,

the plaintiff became indebted to said firm of Robie &

Anderson in the sum of four thousand dollars ($4,000)

for goods, wares and merchandise sold and delivered

by said Robie & Anderson to the plaintiiT at its special

instance and request. That four thousand dollars

(|4,000) was the reasonable value of the goods, wares

and merchandise so sold and delivered to the plaintiff.

6. That neither the whole nor any part of said sum

has been paid.

7. That before the commencement of this action

said Robie & Anderson assigned and transferred its

claim against plaintiff, arising out of the aforesaid in-

debtedness, unto Levi Strauss «& Company to secure

the payment of an indebtedness of said Robie & An-

derson to said Levi Strauss & Company.

8. That on January 16, 1901, said Levi Strauss &

Company and said Robie & Anderson assigned, trans-

ferred and set over unto the defendant all their rights,

claim, demands and causes of action which they and

each of them had arising out of the aforesaid indebt-

edness.

And therefore, the defendant prays that the plain-

tiff take nothing by this action, and that the defendant

recover judgment against the plaintiff" in the sum of
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six thousand five hundred and fortj-nine and 82/100' dol-

lars (16,549.82), together with interest and costs of suit.

FROHMAN & JACOBS,
Attorneys for the Defendant.

United States of America,

Northern District of California,

City and County of San Francisco

John G. Conrad, being dulj^ sworn, deposes and says:

That he is General Agent for the State of California

of the Frankfort Marine Accident and Plate Glass In-

surance Company, a foreign corporation, and that he

verifies this answer and counterclaim on its behalf;

that he has read the foregoing answer and counter-

claim and knows the contents thereof; that the same

is true of his own knowledge except as to those matters

therein stated on information or belief, and as to those

matters he believes it to be true.

JOHN G. CONRAD.

Subscribed and sworn to before me this 15th day of

May, A. D. 1902.

[Seal] HARRY J. LASK,

Notary Public in and for the City and County of San-

Francisco, State of California.

[Endorsed] : Received copy of within this 15th day of

May, 1902.

NATHAN H. FRANK,
Attorney for Plaintiff.

Filed May 15, 1902. Southard Hoffman, Clerk. By
W. B. Beaizley, Deputy Clerk.
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hi the Circuit Court of the United States^ Ninth Circuit, in

and for the Northern District of California.

NOME BEAOH LIGHTERiA<}Ei AND
TRANSPORTATION OOiMPANY (a

Corporation),

Plaintiff,

vs.

FRANKFORT MARINE AOOIDEN'T i

AND PLATE GLASS INSURANOEl \

OOMPANY (a Corporation), I

Defendant. '

Proposed Amendments to Answer and Counterclaim of De-

fendant, with iVIemoranda of Allowance and Disallowance

of Same Under Order of Court of January 12, 1904.

Having first obtained leave of the Court, the defend-

ant files the following as its amendments to the an-

swer and counterclaim herein:

Amendment granted: 1. Omit from the answer the

last defense and fifth and separate counterclaim there-

in stated.

Amendment granted: 2. Substitute for the seventh

paragraph in that separate defense and counterclaim

in the answer entitled "as a further defense and as a

third and separate counterclaim herein" the follow-

ing:

7. That plaintiff agreed with said Robie & Ander-

son to ship said merchandise from San Francisco to

Cape Nome, Alaska, pursuant to the terms of a bill of
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lading whicli the parties on the 20th day of April, 1000,

executed, of which the followinp;' is a copy:

Nome Beach Lighterag^e and Transportation Com-

pany. Agents, "Catherine Sudden." Office: No. 4 CaU-

fornia Street, San Francisco, Oal. Capt. E. S. Morine,

General Superintendent, Nome City, Alaska. Freight

on:

4274 ft. Lumber @ 45 192.35

5181/2 ft. Lumber @ 30 388.90

State Toll @ 5^ Ton 1.00

582.25

14 ft. @ 30 10.50

592.75

*

561/2 ft. @ 30 42.37

1635.12

Shipped by Robie & Anderson on board the good ship

"Catherine Sudden," J. L. Panna, Master, now lying in

the port of San Francisco, and bound for Cape Nome,

Alaska, the following property, in apparent good order

and condition, except as noted. To say:
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Marks.

R. & A.

Sunset Store.

10 Bales Drygoods.

17 Cases Drygoods.

1^ Thread.

1 Bale Canvias Signs.

1 Crate Potatoes.

3^ Groceries.

1 Orate P. Bread.

2 Bdl. Tent & Poles.

2 Bdl. Camp Furniture.

1^ Oil Clothing.

If Hardware.

1 Bdl. Duck Sheets.

14 Bolls Paper.

3 Paper Cutters.

1 Bbl. Whisky.

1 Stove.

1 Oven.

2 Bdl. Window Glass

2 Rolls Paper.

113 Bdls. Lumber.

1 Bdl. (2) Oars.

If Crackers.

1 Bale Meal.

2 Sk. Groceries.

5^ Groceries.

U C. Oil.

3 B. Groceries.

3 Bags Groceries.

1 Tin Matches.

1 Bdl. Doors.

1 Bdl. Sash.

3^ Notions.

—contents, quality and weight unknown, being marked

as in the margin, and to be delivered in like apparent

good order and condition, at the aforesaid Port of Cape

Nome (the dangers of the Seas, Fire and Collision ex-

cepted), unto Robie & Anderson or assigns, freight hav-

ing been prepaid at San Francisco for the said goods

in U. S. Gold coin, |30.00 per ton, subject to the follow-

ing conditions, which are made a part of this Bill of

Lading, that in all cases of loss of any portion or the

whole of said Merchandise, the amount of claim shall
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be restricted to the cash value of such Merchandise at

the original Port of Shipment, at the time of Shipment.

CONDITIONS.—It is specially agreed that arrival at a

usual anchorage at said port and readiness there to

discharge at ship's tackles shall end the voyage and the

responsibility of the company and ship as carrier. If

on arrival the company shall have in operation barges

or lighters for landing freight, the use thereof to as-

sist the discharge of freight for the company's patrons

shall be without charge to them, but such service will

not be deemed to be a part of the voyage of the ship,

nor does the ship warrant that it shall have such bar-

ges or lighters for discharging purposes, or that the

same shall be operated; and it is further specially

agreed that the shipper under this Bill of Lading as-

sumes all risk and liability of transhipment from the

vessel to the beach.

It is expressly understood, that this vessel is not

liable or accountable for the hidden contents of pack-

ages, weight, leakage, breakage, rust, splits, stains,

chipping, insecure packages, chafage to goods in bales,

nor for loss or damage caused by other cargo in con-

tact or otherwise when properly stored; nor for ex-

plosions of articles on freight or otherwise; and that

the said vessel will not become liable for any value

exceeding one hundred dollars (flOO.OO) upon each of

the above-named packages; unless other valuation is

declared and so expressed in this Bill of Lading.

Any of the above-mentioned Merchandise taken on

deck, to be at risk of shipper, owner or consignee.
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Glass, Crockery, or articles contained in Glass or

Crockery, or Castings, or any article wliateyer of a

fragile nature, taken only at tlie risk of shipper, owner

or consignee.

All goods packed in bales are taken as shipped in bad

order. The vessel will not be responsible for damage

or loss of the contents.

In witness whereof, the Master or Agents of said ves-

sel hath affirmed to Bills of Lading, all of this tenor

and date, one of which being accomplished the others

stand void.

Dated, San Francisco, A'pr. 20, 1900.

Approved Eiobie '& Anderson, Shipper.

Captain E. S. Morine, for the Master.

That pursuant to the aforesaid contract and bill of

lading Robie and Anderson said plaintiff on, to wit,

April 20, 1900, prepaid freightage to the amount of

six hundred and thirty-five dollars 12/100 (|635 12/100).

Substitute for the tenth paragraph of said defense,

the following:

10. That by written demand dated and delivered on

April 26, 1901, by the defendant to the plaintiff, said

defendant demanded of the plaintiff that it should

pay to said defendant the amount of the freightage pre-

paid as aforesaid by said Robie & Anderson, but plain-

tiff has not repaid the same or any part thereof, and the

whole thereof is now due, unpaid and owing from the

plaintiff to the defendant.

Amendment granted: 3. Substitute for the fifth and

eighth paragraphs respectively, in that separate de-
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fense and counterclaim in the answer entitled "as a

further defense and as a fourth and separate counter-

claim herein," the following:

5. 'That said coal was delivered for shipment pur-

suant to the terms of that certain bill of lading, of

which the following is a copy, which was then and there

executed by said Alaska Exploration Company, and

the plaintiff herein. Said bill of lading is as follows:

Nome Beach Lighterage and Transportation Company,

Agents "Catherine Sudden." Office: No. 4 California

Street, San Francisco, Cal. Capt. E. S. Morine, General

Superintendent, Nome City, Alaska.

Freight on
^

127 1450/2240 Tons @ 15.00 |1914.T0

Paid May 3, 1900. Nome B. L. & T. Co. H. E. Pen-

nell, secy. '

Shipped by Alaska Exploration Co. on board the good

Bkt. "Catherine Sudden," J. L. Panno, Master, now ly-

ing in the port of San Francisco, and bound for Cape

Nome, Alaska, the following property, in apparent good

order and condition except as noted. To say:

MARKS.—Two thousand two hundred and thirty-

three (2233) sacks of coal, more or less, said

to contain. One hundred and twenty-seven and

1450/2240 Tons of Coal

—contents, quality and weight unknown, being marked

as in the margin, and to be delivered in like apparent

good order and condition, at the aforesaid Port of Cape

Nome (the dangers of the Seas, Fire and Collision ex-

cepted), unto order or assigns, freight having been pre-
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paid at San Francisco for the said goods in U. S. Gold

Coin, flS.QO per Ton of 2240 lbs. subject to the following

conditions, which are made a part of this Bill of Lading,

that in all cases of loss of any portion or the whole of

said Merchandise, the amount of claim shall be restricted

to the cash value of such Merchandise at the original

Port of Shipment, at the time of Shipment.

CONDITIONS.—It is specially agreed that arrival at

a. usual anchorage at said port and readiness there to

discharge at ship's tackles shall end the voyage and the

responsibility of the company and ship as carrier. Ship-

per under this Bill of Lading assumes all risk and lia-

bility of transhipment from the vessel to the fbeach.

It is expressly understood, that this vessel is not liable

or accountable for the hidden contents of paekages,

weight, leakage, breakage, rust, splits, stains, chipping,

insecure packages, chafage to goods in bales, nor for

loss or damage caused by other cargo in contact or other-

wise when properly stored; nor for explosions of ar-

ticles on freight or otherwise; and that the said vessel

will not become liable for any value exceeding one hun-

dred dollars (flOO.OO) upon each of the above-named

packages; unless other valuation is declared and so ex-

pressed in this Bill of Lading.

Any of the above-mentioned Merchandise taken on

dock, to be at risk of shipper, owner or consignee.

Glass, Crockery, or articles contained in Glass or

Crockery, or Castings, or any article whatever of a

fragile nature, taken only at the risk of shipper, owner
or consignee.
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All goods packed in bales are taken as shipped in bad

order. The vessel will not be responsible for damage

or loss of the contents.

In witness whereof, the Master of Agents of said ves-

sel hath affirmed to 3 Bills of Lading, all of this tenoi*

and date, one of which being accomplished the others

stand void.

Dated, San Francisco, Apl. 14th, 1900.

Approved:

THE ALASKA EXPLOiEATION OOMPANY.

Per W. O. HEiNN,

Shipper.

NOME BEAOH LIGHTERAGE AND TRANS-

PORTATION COMPANY.

By H. E. PENNELL, Secy.,

For the Master.

Said bill of lading contains the contract of transpor-

tation for said coal between said Alaska Exploration

Company and the defendant herein. That pursuant to

said contract The Alaska Exploration Company paid

plaintiff on, to wit. May 3, 1900 as prepaid freightage,

the sum of nineteen hundred fourteen dollars 70/100

(11914 70/100).

8. On the 26th day of April, 1901, and before the eom-

mencement of this action, by letter from the defendant

to the plaintiff, received by plaintiff, said defendant de-

manded of the plaintiff that it pay to the defendant the

amount of money paid by the Alaska Exploration Com-

pany to the plaintiff as prepaid freight for the shipment

of said coal, but neither the whole nor any part thereof
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has been paid, and the whole thereof is now due, owing

and unpaid from the plaintiff to the defendant.

lAmendment denied: 4. Add the following separate

defense:

As a further defense herein this defendant avers that

when the "Catherine S^udden" was on her last voyage

she had on her deck a towboat known as the "Dorothy,"

some surf-boats, and a lighterage plant belonging to the

plaintiff in this action, which constituted part of the

cargo of said "Catherine Sudden"; that said towboat,

surf-boats and lighterage plant were of great value at

Nome, the precise amount of which defendant cannot

state, but said defendant is informed and believes, and

therefore alleges that they were of the value of at least

$20,000 at the time of their arrival at Nome, as herein-

after stated.

Tliat said "Catherine Sudden" was injured by reason

of striking the ice when proceeding on her said voyage,

and was in a position of danger, and said vessel and

cargo were liable to be lost; that when in such position

the captain of the "Catherine Sudden" for the purpose

of saving the aforementioned towboat, surf-boats and

lighterage plant, cut away the rigging of said "Catherine

Sudden," and thereby caused its masts to break, and

thereupon cut away its masts; that said sacrifice was

made for the purpose of saving said property aforemen-

tioned and other property, and did result in saving the

aforementioned towboat, surf-boats, and lighterage

plant, which were thereupon taken safely to Nome, the

port of their destination.
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That the destruction of said masts and rigging de«

prived said "Catherine Sudden" of any means of locomo-

tion; that neither masts nor rigging could be readily ob-

tained at Nome at the time of the arrival of saidJ "Cath-

erine Sudden"; that the "Catherine Siudden" when with-

out masts and rigging was liable to be driven ashore in

case of storm, because in case of storm there was no

way of removing her to a protected place, and therefore,

and for that reason alone, said "Catherine Sudden" was

condemned and sold;

That the defendant is informed and believes, and

therefore alleges, that plaintiff's claim herein against it

is based on said sale of said "Catherine Sudden."

That by reason of the cutting away of said mastsi and

rigging, the plaintiff was enabled to save its aforemen-

tioned towboat, surf-boats and lighterage plant, and did

save them; that said property so saved should contribute

by way of general average to the "Catherine Sudden,"

which was sacrificed for the purpose of saving it, as

aforesaid; that no general average adjustment has been

had, and plaintilf has never credited the defendant or

offered to give it credit for any part of tLe value of the

property saved, as aforesaid.

FROHMAN & JACOBS,

Attorneys for the Defendant.



54 l^ome Beach Lighterage etc. Co. vs.

United States of America,

Northern District of California, }>ss.

City and County of San FranciscoJ

John G. Conrad, being first duly sworn, says under,

oath: '

That the defendant is a foreign corporation and has

no officer within the State of California; that affiant is

general agent for said defendant in said iState, and veri-

fies this amendment to its answer on its behalf 5

That he has read the foregoing amendments to the an-

swer and counterclaim herein and known the contents

thereof; that the same is true of his own knowledge ex-

cept as to the matters therein stated on his information

or belief, and as to those matters, that he believes it to

be true.

JOHN G. CONRAD.

Subscribed and sworn to before me this 8th day of

January, 1904.

[Seal] JAMES M. ELLIS,

Notary Public in and for the City and County of San

Francisco, State of California..

[Endorsed] : Filed Jan. 12, 1904. Southard Hoffmar,

Clerk. By W. B. Beaizley, Deputy Clerk.
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At a stated term, to wit, the November term, A. D. 1903.

of the Circuit Court of the United States of Amer-

ica, of the Ninth Judicial Circuit, in and for the

Northern District of California, held at the Court-

room in the City and County of San Francisco, on

Tuesday, the 12th day of January, in the year of

our Lord one thousand nine hundred and four.

Present: The Honorable WILLIAM W. MORROW,
Circuit Judge.

NOME BEACH LIGHTERAGE AND>

TRANSPORTATION COMPANY {a

Corporation),

Plaintiff,

vs.

FRANKFORT MARINE, ACCIDENT!) No. 13,099.

AND PLATE GLASS INSURANCE!

COMPANY OF FRANKFORT ON-

THE-MAIN, GERMANY (a Corpora-

tion),

[ Defendant.
^

Order on Motion for Leave to File Amendments to Answer.

Before proceeding with the trial hereof, defendant's

attorney renewed his ex parte motion, made on January

8, 1904, for leave to defendant to file amendments to its

answer; and said motion having been argued, submitted

and fully considered, it is ordered that said motion be

and hereby is granted as to proposed amendments No.

1, 2 and 3, and denied as to proposed amendment No. 4,

and exception allowed to defendant.



56 ?^ome Beach Lighterage etc. Co. vs.

In the Circuit Court of the United States, for the Northern

District of California.

NOME BEACH LIOHTElBAaE AND)

TEANSPORTATION COMPANY (aJ

Corporation),

Plaintiff,

vs.

, No. 13,099.

FHANKFOET MARINE, ACCIDENT

AND PLATE CLASS INSURANCE!

COMPANY OP FRANKFORT ON-

THE-MAIN, GERMANY (a Corporan

tion),

Defendant.

Verdict.

We, the jury, find; in favor of the plaintiff, and assess

the damages against defendant at the sum of twenty

-

five hundred dollars with interest @ 7% from April 24th,

1901.

HENRY E. SKINNER,

Foreman.

[Endorsed] : Filed January 19, 1904. Southard Hoff-

man, Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States, for the Northern

District of California.

(NOME BEIAOH LIGHTEl^lAK>Ei AND^
TRANSPORTATION COMPANY (a-

Corporation), '

Plaintiff,

vs.

FRANKFORT MARINE, ACCIDENT ) No. 13,009.

AND PLATE GLASS INSURANCE
COMPANY OF FRANKFORT-ONl

THE-MAIN, GERMANY (a Corpora-

tion),

Defendant,

Judgment on Verdict.

This cause having come on regularly for trial upon the

12th day of January, 1904, being a day in the November,

1903, Term of said Circuit Court, before the Court and

a jury of twelve men, duly impaneled, and plaintiff hav-

ing appeared by Nathan H. Frank, Esq., its attorney,

and defendant having appeared by Lester H. Jacobs,

Esq., its attorney, and the trial having having proceeded

upon the 13th, 14th, 15th, and lOth days of January in

said year and term, and the evidence, oral and docu-

mentary, upon behalf of the respective parties having

been introduced and closed, and the cause after argu-

ments of the attorneys and the instructions of the Court,

having been submitted to the jury, and the jury, after

due deliberation, having returned the following verdict,

which was ordered recorded, viz: "We, the jury, find in
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favor of the plaintiff and assess the damages against

defendant at the sum of Twenty-five Hundred Dollars,

with interest @ 7% from April 24th, 1901"; and the

Court having ordered, in accordance with said verdict,

that judgment be entered herein in favor of plaintiff, and

against defendant for the sum of $2,978.81, with costs

to be taxed: /

Now, therefore, by virtue of the law, and by reiaison of

the premises aforesaid, it is considered by the Court,

that plaintiff herein, Nome Beach Lighterage and Trans-

portation Company, a corporation, do have and recover

of anTi from defendant herein, Frankfort Marine, Acci-

dent and Plate Glass Insurance Company of Ftanikfort-

on-the-Main, Germany, a corporation, the sum of two

thousand nine hundred and seventy-eight and 81/100

dollars, together with its costs in this behalf expended,

taxed at |163.00.

Judgment entered January 19, 1904.

SOUTHAED HOFFMAN,

Clerk.

A true copy.

[Seal] Attest: SOUTHAED HOFFMAN,
' Clerk.

By W. B. Beaizley,

;
Deputy Clerk.

[Endorsed]
: Filed Jan. 19, 1904. iSouthard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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In the Circuit Court of the United States^ Ninth Judicial

Circuit, in and for the 'Northern District of California.

NOMEi BEAOH LIGHTERIAOE AND
TRANSPORTATION Oo. (a Oorpora-

tion),

vs.

No. 13,099.

FRANKFORT MARINE, AOOIDENT
'

AND PLATE GLASS INSURANCE \

CO., of Frankfort-on-the-Main, Ger- I

many (a Corporation), /

Certificate to Judgment-Roll.

I, Soutliard Hoffman, clerk of the Circuit Court of the

United States, for the Ninth Judicial Cincuit, Northern

District of California, do hereby certify that the forego-

ing papers hereto annexed constitute the judgment-roll

in the abo^e-entitled action.

Attest my hand and the seal of said Circuit Court, this

19th day of January, 1904.

[Sieal] SOUTHARD HOFFMAN,
Clerk.

' By W. B. Beaizley,

Deputy Clerk.

[Endorsed]: Judgment-Roll. Filed January 19th,

1904. Southard Hoffman, Clerk. By W. B. Beaizley,

Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit,

Northern District of California.

NOME BEACH LIGHlTERIAGE ANDi

TRANSPORTATION COMPANY,
Plaintiff,

vs.

FRANKFORT MARINE ACCIDENT' /
'^^' ^^'^^^^

AND PLATE GDAS8 INSURANCE
COMPANY of Frankfort-on-the-

Main, Germany (a Corporation),

Defendant.

Defendant's Bill of Exceptions.

Be it remembered that this cause came regularly on

for trial on January 12th, 1904, before Honorable W. W.

Morrow, Circuit Judge, Nathan H. Fl^ank, Esq., appear-

ing as counsel for the plaintiff, and Lester H. Jacobs,

Esq., appearing as counsel for defendant. A jury was

impaneled to try said cause and on the examination of

the jury the fallowing proceedings occurred:

RUSiSELL W. OSBORNE, called as a juror, was

sworn and testified that he was the manager of the

Pennsylvania Fire Insurance Company; that matters of

this sort came up for his examination and determination

as such manager; that as an abstract proposition his

frame of mind was such that he would try the issues

involved in this case impartially. That he hardly

thought a man in his position ought to serve on a case

of this kind because he has become very much prejudiced
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(Testimony of Russell W. Osborne.)

against litigation brought against insurance companies.

That he has found in a great majority of instancies,

while they are not necessarily and entirely unfounded,

they are not founded on justice; that to st£irt in with a

prejudice of that sort exists in his mind.

In response to questions by counsel for defendant

witness said if accepted as a juror in this calse he would

try it on the evidence and would take his Honor's in-

structions as to the law involved in the case, notwith-

standing any preconceived idea that he might have; that

he had no business connections with the defendant com-

pany itself, but with Mr. Conrad on the fire side of their

business. That he had no business with the defendant

of any kind and had no connection with defendant, and

had no interest in the case one way or the other, and

knew nothing about the case and that he would take a

siolemn oath to act perfectly fairly in the case, and if

sworn would try to do so, and would certainly ajct a-c-

cording to the instructions of the Court.

Mir. JACOBS.—If your Honor please, I do not thinli

there is any ground for the challenge. I will repeat my

proposition: if they will omit the shipping men we will

omit the insurance men. It is not a proper ground for

a challenge; simply because a m'an is in the same kind of

business. He says positively that he will act entirely

fairly to both sides. I am ready to be entirely fair, but

we ought not to have men in the shipping business on

the jury if the other side will not have insurance people.
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(Testimony of O. F. Bolles.)

California; hull constructed of wood; whereof the Nome

Beach Lighterage and Transportation Company is

owner, and (blank) is Master, the undersigned United

States Local Inspectors of Steam Vessels do certify

that, in accordance with an act of Congress, ajpproved

December 21, 1898, have inspected said, vessel on the

26th day of April 1900, at San Francisco, in the State

of California, and that she is of suitable structure for

the service in which she is to be employed, hasi suitable

accommodations for the crew, is in condition to warrant

the belief that she may be used in navigation with safety,

and leave is permitted to navigate the waters of the

Pacific Ocean for one year from the date of said inspec-

tion. Draught of water, 17 feet; has three boats, 200 life

preservers, and allowed 175 passengers. (Signed) O. F.

Bolles, J. K. Bulger, United States Local Inspectors.

San Francisco, State of California, ss. Sworn to before

me this 26th day of April, 1900. N. T. Farley, Deputy

Collector of Customs. This certificate expires April 26,

1901."

Q. Mr. Bolles, this certificate permits them to navi-

gate the waters of the Pacific Ocean. Does that include

the Bering Sea?

Mr. JACOBS.—We object on the ground that the cer-

tilicate is the best evidence, needs no interpretation and

speaks for itself.

The Court overruled the objection to which ruling the

defendant then duly excepted. (Exception No. 2.)



Franhfort Marine Accident etc. Ins. Co. 65

(Testimony of O. F. Bolles.)

A. Yes, sir. >

Q. And the Nome trade?

Mr. JACOBS.—Tlie same objection.

The COURT.—The same ruling.

Mr. JACOBS.—^We note an exception. (Exception

No. 3.)

A. Yes, sir. At the time I made this inspection

I think I knew the vessed was about to engage in the

Nome trade.

Q. And you found her perfectly seaworthy for that

purpose, for that voyage?

A. ^es, sir, I found her seaworthy, to the best of

my knowledge.

i ' Cross-examination.

Q. To what extent did you examine her?

A. I Avent all through her above, and through her

holds, and all through her decks, and all that, and ex-

amined her that way—her general appearance, and

everything.

Q. Did you know, when you examined her, that she

wa« going up into the Bering Sea in the ice, aind was

going early enough to encounter ice?

A. I know she was going to the Bering Sea. I did

not inquire how soon she was going there.

Q. If she left here April 28, to go to the Bering Sea,

was it not practically certain that she would meet ice?

A. I do not know, sir, I am not familiar with that

ocean.
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(Testimony of O. F. Bolles.)

Q. You were familiar with the particular conditions

snirrounding navigation in Bering; Sea at that time of

the year?

A. No', sir, I have never been there.

Q. Nevertheless, you granted the vessel the certifi-

cate to go there notwithstanding you did n'ot know the

conditions she was about to meet?

A. I did not know she would meet ice, no, sir.

Q. Would that in any way have affected your certifi-

cate?

A. I should have given her the same certificate go-

ing to Nome as I did, yes, sir.

Q. If it had been told you that this vessel was about

to go up to Bering Sea at a time of the year when she

would encounter ice, and w'as liable to be amid ice-

bergs and ice floes, would you still have granted a cer-

tificate to that vessel, constructed as she was?

A. I should have given her a certificate to go to

Nome as I did, yes, sir.

The certificate says "to the Pacific Ocean'' as I look

at it, that is one of the parts of the Pacific Ocean.

As a matter of fact, Captain, are there not special con-

structions of vessels for the purpose of enabUng them

to encounter ice?

A. There are certain vessels going into the Arctic

that are built for that purpose, yes, sir.

Q. Is it not well known among maritime men that

certain constructions of vessels are better fitted for en-

countering ice than other constructions of vessels?
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(Testimony of O. F. Bolles.)

A. Ye«, sir.

Q. State what particular kind of vessel is ordi-

narily best adapted for meeting ice.

A. I cannot state that. I am not familiar with that.

Q. Do you not know as a matter of fact that in order

to encounter ice, it is coimmon to have a vessel sheathed?

A. That is according to how m/uch she is gloing' into

the ice, and how liable she is to m<eet it.

Q. If she is liable to meet ice, she is ordinarily

sheathed, is she not? A. Not alwiays.

Q. You would expect her to be, would you not?

A. Tt is not always done.

il. You would not consider it proper construction,

if she was not, would you?

A. It is acoording to how much she is going into the

ice, and how liable she is to go into the ice, before you

would sheathe the vessel.

Q. Suppose it was admitted she w'ould go into the ice,

and it was certain she would encounter ice; would you

want her sheathed?

A. If she was certain of it; yes, sir.

Q. If she was certain to go into the ice, you would

want her sheathed in order to make her a perfectly sea-

worthy vessel?

A. If she was going into it, certainly.

Q. And if you had been told that this vessel was go-

ing into the ice, you would have expected her to have

been sheathed before you would have given her that cer-

tificate, would you not?
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(Testimony of O. F. Bolles.)

A. If I was told she was going into the Arctic.

Q. If you were told she would certainly encounter ice

and would be in the ice for several days, and would have

to plow her way through the ice, you would have insisted

upc.n her being sheathed, or in some way prepared to

meet the ice, before you would have given her lai certifi-

cate, would you not?

A. If I knew that she was going in the ice, and to

remain in the ice, yes, sir. And when I gave that cer-

tidcate I did not know for sure that she was going into

the ice, and to be in the ice for a journey of several days.

The vessel was built at Port Ludlow, Washington,

1878.

I cannot tell you offh'and what particular construction

I would have required before certifying to the seaworthi-

ness of this vessel if I had known certainly and positively

that she was going to encounter ice for a journey of sev-

eral days. Vessels which are specially designed to en-

counter ice, or to buck the ice, are sheathed, with iron-

v/ood or some other suitable material. Tb the best of

my knowldge I have never known that to be put on ves-

sels on this coast, except those going in the Arctic Ocean.

I have never seen vessels designed to go in the ice, ex-

cept vessels going in the Arctic, on this oo'ast. I do

not know as a fact that the Alaska Commercial Com-

pany's boats that go up to Nome are sheathed. I in-

spect them. I do not know whether or not I would be

surprised if that turned out to be the fact.
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(Testimony of O. F. Bolles.)

Q. To what extent do you make such an inspection on

which you grant a certificate?

A. 1 make an inspection that the ship is safe to pro-

ceed on the voyage we give the certificate for, on the

ocean she is to run on. We look to see that she is pro-

tected.

Q. And you do not know as a fact, Captain, although

you inspect these vessels, that the Alaska Oommercial

Company's vessels that go to Nome are sheathed?

A. I am not sure, but I think that one of them is

sheathed, partially so—but I do not know how much.

I think that is the "Portland." I cannot describe

to you the sheathing, because I cannot carry in my mind

how it is. As I understand it, it is not to prevent crush-

ing, but to prevent the chafing of the planking in the

ship.

Q. And every vessel that goes into the ice is liable

to be chafed by the ice, is it not?

A. If she is in the ice she is liable to chafe some, yes,

sir.

Q. And if she is unprotected, she is liable to be in-

jured by ice chafing against the sides?

A. She is apt to be injured some, yes, sir.

Q. And, therefore, you would not have considered

this a proper vessel to go up into the ice, if you had

known she was certainly going so early as to encounter

ice for several days?

A. If I knew she was going in the ice, to run through
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(Testimony of O. F. Bolles.)

the iee and buck the ice, I suppose she ought to have

been sheathed.

I don't know that I asked, when I granted the certifi-

cate, when she was going up there. I did not know

whether she was going into the ice or not.

Redirect Examination.

I make a distinction between vessels g|oing into the

ice in the Bering Sea and those going into the ice in

the Arctic Ocean. To the best of my knowledge mer-

chantmen engaged in the Nome trade aire not sheathed.

To the best of my knowledge it is only those vessels that

go on whaling voyages beyond the Bering Sea and into

the Arctic Ocean that are so constructed.

Q. And when you said that if you knew the ves-

sel was going to buck the ice you would require her to

be sheathed, did you have in mind a vessel going into

the Arctic and ramming the ice, breaking the ice, or

a vessel merely meeting the ice in Bering Sea?

A. My idea was, if she was going into the Arctic

Ocean and going to be caught there and having to buck

the ice as hard as they do. There is a distinction be-

tween bucking the ice and sailing through the ice.

One is trying to break the way through, and the other

is sailing through loose ice floes. I am not familiar

with the ice business. I have never been in that busi-

ness to any extent.

Q. You said, if you knew she was going to "buck"
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the ice—that was the distinction you had in mind, was

it? A. Yes, sir.

Q. When you examined the vessel you were satis-

fied she was perfectly seaworthy for that voyage, were

you? A. I was.

As I understand it, sheathing is principally to keep

the sides from being chafed^—the planking of the sides

of the ship. It is Just the same principle as you would

wear gloves to keep your hands from getting dirty or

from getting cut. It is generally the mere covering

put on, a covering of hard wood. Sheathing would

strengthen the outside of the vessel, some, but not

make her frame any stronger to a crushing blow.

J. W. SIMMIE, being called as a witness for plain-

tiff and duly sworn, testified as follows:

I am a master mariner, and have been such for over

25 years. I was a passenger on the "Catherine Sud-

den" on her voyage in question here to Nome, in April,

May and June, 1900.

The vessel on that voyage encountered the ice and

in trying to pass through an opening to get clear, came

in contact with a large floe that was moving, thereby

the ice floe hitting the stem, and started the stem on

one side, causing the vessel to leak and fill radidly.

She was trying to get from one opening in the ice into

another. That is, the ice was separated into blocks,

and there were channels through, and she was passing

from one channel into another. She filled up, rapidly
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(Testimony of J. W. Simmie.)

after she struck, for shortly afterwards the water was

up to the top of the freight in the lower hold. There

were seven or eight other sailing vessels close around at

that time, and the steamers "Portland" and "Senator"

laid for 24 or 36 hours close by us, moored to the ice.

The order was to get all the baggage onto the ice

and save the passengers' baggage and some provisions,

when they found they could not stop the water from

coming in, and to save what other things were handy or

might be wanted. She finally sank down to her upper

deck.

After this occurred the bark "Pitcairn" following

right behind us and the captain of the "Catherine Sud-

den" requested the captain of the "Pitcairn" to lay by

him, that he had met with an accident and would want

assistance. The "Pitcairn" followed right through the

opening that we had made, and made fast to the ice,

as we did also. Close by also the schooner "Rube Eich-

ardson" laid. We all laid there together for two or

three days.

After they got the baggage and some provisions on

the ice, and some other things out of the hold that

they could get hold of, a portion of the crew was at the

pumps trying to keep the vessel free, but they found the

water was gaining on them so that they could not do

anything pumping her out.

The vessel settled gTadually, and nearly everyone was

on the ice through the night. About two o'clock in

the morning the vessel gave a heavy lurch to the star-
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board, and the foremast went by the board, taking the

mainmast with it and a portion of the mizzen topmast.

We had put our flag up, Union down, but the steam-

ers could not get back to where we were. Next day

the steamer "Corwin" hove in sight. The captain of

the "Catherine Sudden" and one of the owners went

on board and made some negotiations with them in re-

gard to the vessel. What it was I could not say. I was

not a party to it. The "Corwin," as near as I can rec-

ollect after hearing the captain say, after looking

around the vessel, he said he would pull the steam

launch off the upper deck for what he could pick up.

I was on the "Catherine Sudden's" deck at the time.

In the afternoon some time the steamer was pulled

off the deck of the "Catherine Sudden," and I went with

the steamer and took charge of her. I don't know what

was finally done to save the wreck of the "Sudden."

I knew they tried for several days, and finally con-

cluded to give up the idea of saving the vessel, and

their having 'a good deal of machinery on board, they

finally got a pump and rigged it up, getting steam from

the donkey on the vessel, and thereby helped them to

pump her out, and they finally pumped her out and

raised her.

They took out the coal from the forward end of the

vessel and put it in the after-end to raise the bow up.

After they got everything all fixed they made prepara-

tions to tow the vessel to Nome, making an agreement

to tow the steam launch and the barge with them.



74 "Nome Beach Lighterage etc. Co. vs.

(Testimony of J, W. Simmie.)

Finally they towed them all into Nome, the launch,

the barge, and the "Catherine Sudden" in her dam-

aged condition.

Before this I had known the "Catherine Sudden" ever

since she was launched. I did not know much about

her. I was very well acquainted with the man for

whom she was built. I did not particularly look into

her condition when I started on the voyage. I did not

have any hesitation in going on the vessel. I did not go

down and overhaul the vessel and see that she was all

right.

Q. During the time she was plying on this coast, did

you have occasion off and on to see her, and know what

she was and what she was doing?

A. Just the same as any other vessel; not more par-

ticularly than any other vessel.

Ctoss-examination.

I could not say positively how long the "Catherine

Sudden" had been in the ice before this mishap; two or

three days; that is, not in the ice, but passing through

drifts.

Q. Big pieces of ice—as big as this building?

A. Hardly, they were not quite as big as that.

Q. Pretty near; as big as the ship?

A. No, sir, I did not say so.

Q. How big were they?

A. Perhaps the gentleman had better go up and

find out.
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Q. How big were they?

A. I did not measure them.

Q. You cannot give the jury an idea as to how big

were the biggest of these icebergs that you saw two or

three days before?

A. No, sir, I did not take any measurements of them

at all.

Q. You don't know whether they were just big

enough for a bear to sit on or a seagull to light on,

or as big as the ship?

A. There were plenty of them larg-er than the ship.

Q. The ship was plowing her way through these ice-

bergs for a few days, was she? A. No, sir.

Q. State the facts?

A. I said that the vessel was passing through sev-

eral floes. Once in a while she would come into a little

ice, and then get into clear water again.

Q. At the time of the collision with the ice, she was

practically all in ice, was she not?

A. No, sir, we had plenty of space around it. We
had been laying fast waiting for an opening. An open-

ing would occur with the currents moving it. The ice

would not necessarily crack—it would keep shifting.

We might tie up to the ice on one side and there might

be plenty of room on the other side. We were tied

up over night the night before. That piece of ice was

several miles big, I suppose. There was no end to it

that I could see. That was the first time we got into
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heavy ice. We were turning every way to find chan-

nels through the ice.

Q. But keeping on going to Nome instead of turning

back?

A. Of course, that is where we were bound for. We
had to keep changing the course, sometimes we were

going south, sometimes going north, sometimes east and

sometimes west, according as the leads opened out.

The "Pitcairn" followed right behind us through the

opening we had made. The ice turned off then and left

an opening for her to follow.

Q. Were you going when this accident happened, or

still, or tied up to the ice?

A. If we were going we were going with the ice.

How could we be going if we were tied up?

Q. The ice might be moving, too?

A. I did not look to see about that.

Q. You were tied up to the ice at the time when

the accident happened? A. Yes, sir.

Q. This ice to which you were tied, or some other

ice, hurt you?

A. Not the ice that we were tied up to. I told you

that we started to make for an opening to get out of

the place where we were. We were not tied when we

struck. We had started away from the iceberg to

which we had been tied. We did not know we were

going through the ice. The ice closed in on us. The

space of open water was wide enough for a vessel to

turn around and make tacks in, say a quarter of a mile.
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The OOUET'.—Q. For a sailing vessel to tack in?

A. Yes, sir.

Q. A quarter of a mile?

A. Yes, sir. Wlien we tied up. It was a large

opening.

Mr. JACOBS.—Q. How far did that extend in

length, as far as you could see?

A. Probably a mile.

Q. And you went up that opening the next morn-

ing, did you?

A. We started from there to get into another one.

!Q. Where was that other one with relation to the

first one?

A. It was right close by, about a quarter or half a

mile away,

Q. To get into that opening you had to go through

another opening?

A. We had to go in a narrow opening.

Q. How wide was that narrow opening?

A. About twice the length of the ship.

When we were struck that morning we had been

going about a half an hour from the time we started.

We did not go very far, it was only about a mile off

where we started. It was known very soon after the

ice struck the vessel that she was badly hurt. It was

between eight and nine in the morning. Before that

she had not been struck by smaller pieces of ice to

amount to anything. She had grazed one or two little

pieces.
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Q. You say the ice floe hit her stem. Is it not a

fact that the place where the vessel was hit was the

starboard port?

A. I could not say anything about that. I know that

it struck the stem.

Q. Don't you know that a port was stove in?

A. No, sir.

Q. The only damage that you know of was to the

stem ?

A. The stem was twisted to one side. The vessel

was coming up this way and the ice struck her on this

side.

Q. As far as you know, that is the place, and the

only place, where she was injured at first?

A, I could not say about that. That is so far as

1 know. I was on board the "Catherine Sudden."

Q. And you were watching this thing, and interested

in the injury to her?

A. I was not particularly watching it. I did not an-

ticipate any injury.

Q. After it was announced that the vessel had been

struck by the ice, was there not an attempt made to

ascertain the extent of the damages?

A. I presume there was. The captain did and his

officers.

Q, Were you not interested in that as a master

mariner?

A. No, sir, I was a passenger.
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Q. As a passenger did you not consider that your

life was imperiled?

A. Yes, sir, bnt it was not necessary for me to

make an ex^amination of that. I had other thinc:s to

attend to.

Q. Then everything you have testified to, as to what

happened subsequently, were as to matters that you

were not particularly interested in either, were they

not?

A. Simply, I was a passenger on the vessel, and know

that such and such things happened.

Q. Now, when that vessel got into the ice there was

on board a scow, and a towboat, and some barges, be-

longing to the Nome Beach Lighterage and Transporta-

tion Company, were there not?

A. Yes, sir. The towboat, the "Dorothy" and two

surf-boats, and one barge.

Q. And what else did that lighterage plant consist

of? A. I cannot say.

Q. Were you not particularly interested in that?

A. No, sir.

Q. Did you not go to Nome in the employ of the

Nome Beach Lighterage and Transportation Company?

A. Yes, sir.

Q. In what capacity?

A. Master of the tug "Dorothy."

Q. Was that to be operated in connection with tlie

lighterage plant? A. Yes, sir.
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!Q. You did not take the pains to find out what that

lighterage plant would consist of?

A. I had nothing to do with that.

Q. Although it was right there on the deck of the

vessel, you cannot tell the jury anything about that

lighterage plant, as to what it was?

A. You named a portion of it yourself.

Q. You cannot add anything to that?

A. No, sir.

Q. Still you know there was some more of it?

A. (Not answered.)

Q. When you got into the ice and was struck the

vessel began to leak rapidly, did she not?

A. Yes, sir.

Q. And it became a question of saving anything

there, did it not? A. Yes, sir.

Q. The captain cut away the rigging, did he not, to

let go of your lighterage plant?

A. What is that?

Q. Bo you know whether or not the captain cut away

the rigging? A. I do not.

Q. Do you know he did not?

A. I am positive he did not.

Q. If he testified, "I cut away the rigging and let

her masts go out of her, and let them roll off as much

as they would; I supposed that she would go down, and

if she went down with the masts and yards on her, she

would carry everything with her. Q. And you cut off
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her masts? A. Yes, sir, I cut them off," the captain

was inaccurate, was he?

Mr. FRANK.—^T'he captain never so testified in this

case.

Mr. JACOBS.—I did not say that he did in this case.

Mr. FRANK.—It is utterly incompetent and I object

to it.

The COURT.—I sustain the objection.

Mr. JACOBS.—I will save an exception. (Exception

No. 4.)

Q. You don't know how that lighterage plant came

to get into the water, do you? A. No, sir.

iQ. You have no idea?

A. Only when the vessel listed.

Q. That is all you observed about it, although you

were there in connection with the lighterage plant?

A. Yes, sir.

Q. As to the proceedings after the "Oorwin" came

up. The "Corwin" pumped the vessel out, or did you

observe that?

A. I was not there. I was on the "Dorothy." The

"Dorothy" was not in the immediate vicinity. I did

not see the "Corwin" come up beside the vessel and use

pumps. After the "Dorothy" was launched she was

very close by the "Corwin" and "Catherine Suddeu."

She T.-as afterwards taken over to the "Pitcairn." That

was probably one-half or three-quarters of a mile
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away, it might be a mile. We were all in sight of one

another.

Q. And you could see whatever was going on?

A. I was not paying any attention to that. I was

looking after the boat. When the "Catherine Sudden"

was being towed to Nome I towed behind it.

Q. How was she towed to Nome—apparently riding

all right?

A. She got there all right.

Q. Was she listed?

A. No, sir. She was trimmed by the stern to keep

her bow out of the water. They took the coal from

the forward and put it aft, and that dropped her down

by the stern. She was down a little bit there. I do not

know that she listed to one side or the other; I do not

know if she was leaking or not, I cannot say.

Q. If she was taking water in she probably would

have listed down on one side or the other?

A. I could not say.

Q. Is it not your experience as a master mariner for

2(5 years, that if there is a hole in a vessel, when she

is taking in water on one side, she would go down on

that side? A. Very likely she would.

Q. From your observation of her condition, you

would infer, as an expert on these matters, that she was

dry at the time she was being towed to Nome?

A. I did not say I was an expert.

Q. You have been a master mariner for 25 years?
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A, Yes, sir, but during that time I have seen no ves-

sels injured.

Q. Is this the first disaster you were ever connected

with?

A. I was connected with one other. But at that

time I had never seen a vessel with a hole poked into

her.

Q. Mr. Simmie, do you remember whether or not the

port bow was knocked in by the ice?

A. I don't know, sir.

Q. Your memory on this matter has entirely faded,

has it not?

A. I have no memory about it, because I did not

examine it.

Q. You gave a deposition in this case the request of

and at the office of Mr. Ftank, the attorney on the

other side, did you not? A. I did.

Q. That was in December, 19€1?

A. Yes, sir.

Q. Not very long after this accident had happened

—

a little over a year. Was your memory at that time

better or worse than it is now?

A. I could not say as to that.

Q. I ask you whether or not, on that deposition, yon

were asked by Mr. Van Ness, who was cross-examining

you, this question, and whether or not you did not give

the answer I am about to read, in the presence of Mr.

Frank, Mr. Van Ness, myself, Mr. George E. Morse, the

Commissioner, and Mr. Clement Bennett, the reporter.
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The question was: "To what extent was she damaged

by striking against or being struck by the ice, at the

time she was struck? A. The port bow was knocked,

the lower portion of it; the lower plank in the port bow."

(Mr. Frank requested that the entire page be read.)

)Mr. JACOBS.— (Continuing reading:) "Q. When

you say that do you mean above or below the water

line, or both? A. Just close to the water line, a lit-

tle above the water line, that is, the end was down.

You understand they run on an angle, and the lower

end must have been the lowest. The water could not

get in if it was above, because there was no sea on. It

was close to the water anyway. Q. After she was

struck, did you go below to examine as to her condi-

tion? A. No, sir, it was not my business to go there.

Q. Did you go below for any purpose, or did you go

below at all? A. No, sir. Q. Did you at any time,

while you were on board of her, observe her condition

below? A. No, sir. Q. Did you at any time observe

the character and condition of the cargo below? A.

No, sir. Q. Do you know what her cargo was? A. I

simply know that it was merchandise and coal. Q.

Do you know how much coal there was on board? A.

I understood that there were 450 tons."

Q. Did you so testify?

A. I may have made that testimony at that time,

but not from personal knowledge. Judge. I did not

and could not have examined the port.
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Q. (The COURT.) Did you so say in that testimony?

A. I said so from the fact that the others said so.

Q. What some one told you?

A. Yes, sir, not from actual facts.

Q. Is not the testimony you have given here in this

court as to the extent of her injury, of the same char-

acter that you gave when giving this deposition?

A. No, sir, because the same damage remained. The

stem was twisted when she was at Nome. I saw the

stem twisted there.

Q. If there was any other damage to the hull it had

been repaired in the meantime before she got to Nome,

had it?

A. I cannot say. I did not observe any other dam-

age to the body of the hull itself. Her injury took

place somewhere between 100 and 150 miles from Nome.

Q. And apparently she made no water while being

towed by the "Corwin" that distance?

A. I could not say.

Q. Cannot you, as a maritime man and an experi-

enced master mariner, tell if a vessel is leaking from

the way she is pitching or listing? A. No, sir.

Q. Is it impossible to tell?

A. I was attending to my business.

Q. I am not asking if you were attending to your

own business. You were following in the wake of the

vessel? A. Yes, sir.

Q. And saw her every minute you were looking out?

A. Probably.
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Q. If it had listed or was down at any particular

part, you would liave known it?

A. If the vessel had listed I would have known it.

Q, So far as you know she was riding all right?

A. Apparently.

Q. How long did she lie in the harbor at Nome be-

fore she was blown ashore by a gale?

A. She arrived on June l€th, and went ashore some-

where about the 31st of August, or the 1st of September.

I was not there at that time. I know she went ashore

during that period because we left there to go to a

place of safety. We left on the 31st of August. So

long as I was there she was still riding at anchor. We
had two storms. I would not be positive about its

being the 1st of September either. It was either then

or the middle of September. So far as I know when I

left there on the 31st she was riding at anchor ap-

parently all right, as far as the hull was concerned,

or rather as far as leaking was concerned. There

were some stores removed from the "Catherine

Sudden" to the "Pltcairn" and the "Eube Richardson."

I did not watch to see what cargo was removed. I

know that some stores were taken for our own susten-

ance. The captain of the "Catherine Sudden" was on

board during the tow and part of the crew were. I

think the "Catherine Sudden" was blown ashore on the

13th of September. She had weathered the first storm,

but that was not very severe. There were quite a

number of storms after she arrived at Nome and be-
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fore she was finally driven ashore. I cannot say hovv

many, I kept no record of it, but up to that time

no fairly severe ones. I should judge that the storm

that drove her ashore was the beginning of the equinoc-

tial storms. I did not go on board the "Sudden" to

examine how those masts were knocked off.

Q. Do you know how your lighterage plant was

fastened on the deck of the "Catherine Sudden"?

A. I took no particular notice.

Q. You took no particular notice of how your light-

erage plant was fastened on that deck, although you

were on that deck every day, weren't you?

A. Yes, sir.

Q. You were interested in the lighterage plant?

A. I was not interested in it.

Q. You were going up there to be captain of the tow-

boat?

A. Yes, sir, when she was put in the water.

Q. You did not notice at all, although you were a

maritime man and familiar with those things, just how

that lighterage plant and the towboat were fastened on

that deck? A. Secured with lashings.

Q. Secured to what?

A. To ring bolts in the deck.

Q. Were they in any way fastened to the rigging?

A. I could not say. I should think not.

Q. Was it necessary to cut the rigging to let that

lighterage plant out or off that deck?
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A. I could not say, sir.

Q. Don't yon know as a matter of fact that the rig-

ging was cut for that purpose?

A. No, sir, I do not. I know nothing whatever of

any attempt after I got to Nome to protect the inter-

ests of all the people involved as to the cargo and as

to the vessel and as to the whole adventure. I took no

part in it, and cannot say that any attempt was made

so far as I know.

Q. Do you or do you not know anything about the

value of the tug "Dorothy" at the time she arrived

there? A. I do not.

Q. Do you or do you not know the value of any

other part of that lighterage plant?

A. No, sir, I do not.

Q. Was there a regular market at Nome for such

things? A. I could not say.

Q. You know, however, how much that plant was

earning there, do you not? A. I do not.

Q. As a matter of fact did you not testify on that

subject in your deposition that I have heretofore re-

ferred to?

Mr. FKANK.—^I object to the whole inquiry as imma-

terial.

The COURT.—I shall sustain the objection.

(Question not answered.)

Q. After the arrival of the lighterage plant at Nome,

you acted for the Nome Beach Lighterage and Tl-ans- A
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portation Company, as the captain of the "Dorothy,"

(lid you not?

A. Yes, sir. I was engaged in lightering—in tow-

ing the lighters.

Q. How much a tow was received for each service

of that "Dorothy"?

Mr. FRANK.—^^We object to that as incompetent, im-

miaterial and irrelevant.

Mr. JACOBS.—^I ofPer to prove the value of this

lighterage plant in this way, and I offer to prove it for

the reason that there is no fixed market, or no regular

market, at Nome, or was not at that time, for a thing

like a lighterage plant. It could not be bought in the

market, so that its value will have to be ascertained

from its earning capacity and from the cost of buying

one at other places and getting it there. I offer to

prove that the earning capacity of this lighterage plant

was considerably over f400 a day. I offer to prove that

one of the lighters was rented to the Alaska Commer-

cial Company for $400 a day. I offer to prove that

this tug "Dorothy" got f50 a trip and that there was a

very considerable amount of employment. I will also

state that the witness has so testified in his deposition

which I have here. This testimony I claim, is mate-

rial as this witness is now my own, as part of the de-

fense in this case, in support of the defense that the

other side failed to observe the requirements of the

sue and labor clause. This property that was saved
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was saved by a general average act, and belonged to the

plaintiff in this case. The plaintiff had in its hands

some very valuable property, for the saving of which,

and other property, it sacrificed the ship, which again

I offer to prove; and, as the plaintiff had this property

in its^ hands, it was its duty to offer to contribute and

to institute proper proceedings for obtaining an ad-

justment of the general average which was due from

this lighterage plant to the vessel, on the theory that

if the insurance company wasi subrogated to its rights

upon paying this loss, it would immediately have to

seek recourse against the plaintiff itself, and the law

abhors circuity of proceedings. (Cites cases.) Fur-

thermore, the general average, of course, can only be

adjusted before the separation of the interests involved.

We were not on the ground, the other side were, and

we claim that it allowed a vast amount of valuable and

important property to escape contribution, which we

cannot now seek recourse against, and therefore did not

observe the requirements of the sue and labor clause

in the policy.

The Court sustained the objection, to which ruling

counsel for defendant then duly excepted. (Exception

No. 5.)

Q. Do you consider, as a master mariner, that the

"Catherine Sudden" was a fit vessel to go up in the

ice, and to go on that journey which she undertook at

that time of the year? A. Yes, sir.
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Q. Your opinion, however, on that subject has

changed recently, has it not?

A. How is that? I think not.

Q. Did you not testify In this deposition, before Mr.

Frank, Mr. Van Ness, myself and Mr. Bennett as fol-

lows (reading from page 15 of deposition):

"Q. I say, with your experience subsequently ob-

tained as to the structure of that vessel, and with the

know ledge that you now have of navigation in those

seas, was she a properly constructed vessel to under-

take a voyage in the Bering Sea, at the time wihen float-

ing ice was to be expected?

"A. 1 don't think so. If she was mine, I don't think

so.

"Q. Then you don't think she was a properly eon-

structed vessel" ?

Mr. JACOBS.—There is a correction that does not

affect the answer.

Mr. FRANK.—It is a part of the answer.

Mr. JACOBS.—It is as follows: "On reading over the

testimony, the witness wished to add the following to

his answer, on the second line from the end of page 15:

If I was building a vessel for the purpose of going

through the ice, I should construct her differently as to

sheathing." Then the next question is, "Q. Then you

don't think she was properly constructed vessel for a

voyage of that character, under those conditions? A.

Not to go through the ice."
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Q. Did you so testify, Captain?

A. I must have done it if it is there.

Q. Were you right when you so testified, according

to your present opinion? A. About what?

Q. About what you stated there?

A. That testimony was given with the idea of a ves-

sel being built to go in the Arctic Ocean through the ice.

Q: Show me where it says that?

A. ]t says in regard to a whaler.

Q. It does not say anything of the kind. Take this

testimony and show it to me. (Handing.)

A. I cannot.

The WITNESS.

—

Mj impression is that Mr. Van Ness

wanted to get at that.

The COURT.—Q. About a whaling vessel going into

the ice?

A. Yes, sir.
\

Q. You were not testifying then in respect to a vesi-

sel going to Nome or to the Bering Sea?

A. No, sir. It says so in the first part of the exam-

ination.

Mr. JAOOBiS.—I will not read the whole deposition,

but I will read the page before that, as to the questions

on this line. The others are about the extent of the

injury. (Reading.)

"Q. I understand you to say you are a mariner

You are familiar with the seas? A. Yes, sir.

Q. And a competent sailor? A. Yes, sir.
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Q. Wioukl you say, after the 'Catherine Sndden'

sighted ice, that she could have returned to a port of

safety, if it was considered dangerous to navigate her

in the ice?

A. She could have in the first place, but not later on.

Q. But when she first saw the ice, could she have

done so? A, Oh, yes, when she first saw it.

Q. Are you familiar with the construction of the

^Catherine Sudden'? A. No, sir.

Q. You don't know whether she is a boat capable

of sailing" under those conditions with safety?

A. We always sui)posed she was.

Q. Who are Ve^?

A. The people on the front. Oh, you mean sail-

ing through the ice ais a whaler? To that extent, there

is the 'whaler' in there.

Q. Yes. A. No, I don't think so.

Q. You don't think she was capable of doing it?

A. I could not say about the condition of the vessel

for the ice business ; I never had anything to do with it.

Q. 1 understood you to say you did not think she

was constnicted for that character of work; did I un-

derstand you correctly?

A. No, I misunderstood what you said when I said

'yes.'

Q. You don't consider yourself competent to state?

A. No, sir.

Q. You don't consider yourself a® having sufficient
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knowledg^e in regard to the 'Sudden' to state whether

sihe was a fit vessel to send on a voyage at that season

off the year?

A. She was just as fit as the others, as far as that is

concerned.

Q. Do you consider yourself competent to say, or

have you sufficient knowledge in relatioui to her struc-

ture, to say that she was a vessel fitted to mail??e a voy-

age in the Bering Sea at a time when floating ice

was to be found?

A. I thought she was fit at the time I saw her, be-

cause I did not know.

Q. Did you subsequent to the accident ascertain the

character of her structure?

A. Yes, sir, from my experience last year I did.

Q. Basing your answer upon your subsequently ac-

quired knowledge as to her sti^ucture, do you say that

she wais a properly built vessel to encounter the dan

gers of a trip through the Bering Sea at a time when

there was floating ice in the sea?

A. The construction of the ship—I don't know any-

thing at all about that she was built just the same as

any other ship would be.

Q. That does not ansfwer my question, Oaptain. I

say, with your experience subsequently obtained as to

the struct-ure of the vessel, and with the knowledge

that you have of navigation in those seas, was she a

properly constructed vessel to undertake a voyage in
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the Bering Sea at a time when oflating ice was to be ex-

pected?

A. I don't think so. If she was mine, I don't think

so." '

To which the witness added the following before sign-

ing the deposition: "If I was building a vessel for the

purpose of going therough the ice, I should construct

her differently as to sheathing.

"Q. Then you don't think she was a properly con-

structed .vessel for a voyage of that character under

those conditions? A. Not to go through the ice."

Mr. JACOBS.—Captain, were you subpoenaed to come

here?

A. Not that I know of. I was sent by Mr. Peunel].

He told me that Mr. Fr'ank wanted to see me as a wit-

ness in this case.

Redirect Examination.

The testimony with respect to the siheathing was

given with the idea that it had reference to a steamer

in the Arctic Ocean—from my experience going np on

the steamer "Jeanie" in the succeeding year. I have

been to Nome three or four times subsequent to this

in the capacity of master of this little tugboat taking

cargoes from the different ships that came up there.

During that experience I have seen a number of ships

that were engaged in that trade, both sailing vessels^

and steamers.
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Q. From your experience derived in that way at

^^ome, state whether or not it is usual and customary

among merchant vessels dealing in the Nome trade

bietween the Piacific Ooast ports and Nome, passing

through the Bering Sea, to be sheathed?

Mr. JACOBS.—^I object to the question on the ground

that it is irrelevant, incompetent and immfalterial. T!h"

question here is not whether it is usual and customary.

The Code does not make that the standard of seawor-

thiness. Our policy is a policy issued with refwence

to the California Civil Code. It expressly so states.

The question is, is it safe, not is it customiary. T

ihave not a civil code here, but, if your Honor rei'ers

to the section of seaworthiness, yon wiill find that it is

not made a question of custom.

The COURT.—I overrule the objection.

Counsel for the defendant then .duly excepted. (Ex-

ception No. 6.)

A. It is not.

In that deposition I testified as follows: "Q. With

reference to the condition of the vessel for sailinig up

there, wasi she or was she not of the same description

as all the other vessels that went up that season? A.

Just the same."

When the "Catherine Sudden" arrived in Nome, she

was a wreck.
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Recross-examination.

Q. As to her being a wreck, you did not go on board

that vessel after she went to Nome, did you?

A. Yes, sir, I think I was on board.

Q. Her hWl was, all right, was it not?

A. I could not say that. I did not examine it.

Q. She Was a wreck because she did not have sails

and masts and rigging", was she not? A. Yes, sir.

Q. That is the reiaison why you say She w'as a wreck?

A, Partly, yes.

Q. Is it a fact that you considered her a wreck

because she could not get away frotn there in case of

% storm; that is, she had no means of locomotion?

A. She was helpless.

Q. That is the reason why you considered her a

wreck? A. Yes, sir.

Q. She was not leaking, was she?

A. I could not say. i

Q. You know, as a matter of fact, she lay there for

over two months, without apparently changing her con-

dition don't you?

A. I know she laid there that time.

Q. If she had been leaking to any extent, she would

not lain in that way, would she?

A. That depends on whether they did anythinig to

take the water out of her or not.

Q. If a vessel leaks for two months, she must take

in a considerable quantity of water, must she not?
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A. If she was leaking, she would, of course.

Q. If she took in any consideraible quantity of water,

that fact would be apparent from the way the vessel

was lying in the water?

A. If there was none taken out, yes.

Q. Dio you know if there was anyone there bailing

her? A. I do not.

Q. Did you see anyone when you were on board?

A. No, sir.

Q. Did you see anyone when you were around the

harbor?

A. I saw people on board. The "Oorwin" people had

charge of her.

Q. By the way, this vessel arrived up there in chaTge

of the "Oorwin"?

A. The "Oorwin" towed her up there.

Q. Who asserted the anthority over her when she got

there? A. I could not say.

Q. Who was in actual possession when you went on

board the vessel?

A. I don't know who was in charge.

Q. Who did you see there?

A. I saw some of the people wlho wei'e on the "Cbr-

win."

Q. They appeared to be in possession and exercising

dominion over it?

A. They seemed so. I noticed no notice,on the mast.

I wias not present at the sale of the vessiel and I do
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not know who got this carigo or what became of it. I

think when she arrived at Nome she was in no condition

to deliver eargo. She did not have the ordinary ship's

tackle and delivering apparatus. I lightered no stuif

off the "Sudden" when I was in coimmand of the "Dor-

othy." I had nothing to do with the "Sudden." I

could not say whether the "Oorwin" went aside of the

"Sudden" or not, or whether she went two or three times

or not.

Q. What is your best recollection as toi whether

she went aside of the "Sudden" at all, and took things

out of the "Sudden"? A. I c^ould not say.

iQ. Have you seen her lying up against the "Sud-

den?"

A. I w'as attending to my own business. I did no+

loiok around the harbor to see what particular vesseis

were there. I was not interested in the "Sudden."

Q. She was presumed to belong to your employers,

wasn't she?

A. Not at that time. I did not know anything at

aill about it. I was acting under other orders.

Q. Whose orders were you acting under?

A. The whaling company.

Q. Was not Captain Humphreys acting for the

Nome Beach Lighterage and Transportation Company?

A. That I cannot say.

Q. Was he paying yoli your wiages for the Nome

Beach Lighterage and T^ransportation Compaiiy?
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A. No, sir, I did not draw any wages from him at

all. He sent out instructions to me as regards towing.

He is the only person under whose orders I was there,

although I wias employed by the Nome Beach Lighter-

age and Transportation Company. I acted under the

superintendent of the transportation company who was

Slick when I got there. Captain Humphreys took his

place.

Q. Captain Humphreys gave you your orders, did he

not?

A. His superintendent under him gave me the orders.

That was Captain Harriman. I was not presient at the

time of the survey of the "Catherine Sudden." I had.

nothing to do with it. and never saw the survey.

E. L. WOODS, called for the plaintiff, being first duly

sworn, testified:

I am the secretary of the San Francisco Board of

Marine Underwriters and have been for quite a number

of years including the spring and summer of 1901. The

Frankfort Marine Insurance Company was a niiember

at that time of that board. The documents shown to me

is an appointment of W. W. Collin as agent of the board

at Cape Nome. The second document is a letter to Mr.

,Gollin by me, that is to say, a copy of the letter.

In response to a preliminary question by jMr. Jiacobs

he said: "This is not the original appointment, it is a

copy of it. I don't know where the original is. The
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original was probably given to Mr. Gollin. This is the

oflflce copy of the original."

Mr. FRANK.—We offer it in evidence, if yoTir Honor

please.

Mr. JA'CiOBS.—We object to it upon the ground that

the proper foundation therefor has not been laid in

that the loss of the original has not been shown. That

Mr. Gollin is in town. On the further ground that

no authority is shown on the part of the Board of

Marine Underwriters to bind the Frankfort Marine

Insurance Company by any such instructions to Mr. Gol-

lin, the organization of the Board of Marine Underwri-

ters not having been shown here, and the extent of its

authority to bind its members, and the purposes for

which it was organized, not having been shown.

The Court overruled the O'bjection to wiilch rulin.<»

counsel for defendant then dli^ly excepted. (Exception

No. 7.)

The letter was marked Plaintiff's Exhibit "C" and read

in evidence, and was in words and figures following:

Plaintiff's Exhibit "C."

San Francisco, 25th May, 1900.

W. W. Gollin, Esq., Present.

Dear Sir: Enclosed please find your appointment

papers as agent of the Board at Cape Nome.

I trust you will find your instructions sufficient for

your guidance. They are practically in the form
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adopted by all the large underwriting bodies, such as

Lloyds, National Board, etc.

Your experience in the insurance business makes it

unnecessary for me to say more.

I am aware that your position will be somewhat

difficult, but in case of trouble, you will find plenty of

competent men to act as surveyors. You will bear in

mind that an agent's duty is chiefly to advise the i e-

sponsible parties, such as Master, and to assist him,

not to relieve him of his legal responsibilities.

I would add that all the companies doing business

to Alaska are members of the Board, T\ith the follow-

ing exceptions: the Thames & Mersey, North Ciiina &

Imperial, Canton & Nippon, Sea and Land.

Wishing you a prosperous voyage, and that your

venture may be successful, I am,

Yours faithfully,

(Signed) E. L. WOODS,

Secretary.

I enclose press copy of a letter of introduction given

to Mr. Frame, at the request of Mr. Frank, of Andros

& Ftank; of his merits you will have to judge for

yourself.

Counsel for plaintiff here read in evidence the ap-

pointment, which was marked Plaintiff's Exhibit "D,"

and was in the words and figures following:
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Plaintiff's Exhibit "D."

APPOINTMENT.

Whereas, the several Insurance Organizations rep-

resented in this Board are accustomed to insure ves-

sels and their cargoes agiainst perils of the seas; and,

whereas, vessels insured may be wrecked or stranded

in the vicinity of Cape Nome, Alaska, or be damaged

during the voyage, so as to render it necessary to have

assistance or advice, or to put into Cape Nome,

Alaska, or some of the neighboring ports to refit; And,

Whereas, on such occasions cargoes may be jeopardized

and losses sustained, which it is supposed might be

prevented by the exertions of a trusted Agent: There-

fore, it is deemed useful to appoint an Agent with

power to act in preserving the property for the benefit

of whom it may concern, but with this power only; and

with a view to that end, the Board of Marine Under-

writers of San Francisco, has made and hereby con-

stitutes and appoints W. W. Gollin its agent at Cape

Nome, Alaska, to take measures for the preserving

and defending of property insured by the respective

organizations represented therein, and for diminishing

losses thereon, or damage thereto, subject to the ac-

companying instructions, which are to be exhibited

on all occasions when the Agent is required or may

feel it necessary to act, so that no misunderstanding

may arise with parties assured or their representatives

as to the extent of the authority vested by reason of
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this appointment. And the Board hereby revokes all

former powers.

Witness our hands hereto attached, this 25th day of

May, A. D. 1900.

(Signed) WM. J. DUTTON,

President.

EDM. L. WOODS,
Secretary.

That is the appointment. Following that are a num-

ber of printed instructions, which read as follows:

INSTRUCTIONS.

The Agent is to be watchful at all, times, and partic-

ularly so during and after a, gale; and on hearing of

a wreck or wrecked property, he is to endeavor to be

the first to be on board the wrecked vessel, or at the

place of disaster, or where wrecked goods come on

shore. If the Master, or other person representing the

owners, is in charge of property, the Agent is to make

himself known, and to give all proper information, and

obtain promptly all material information—the name

of the vessel. Master and voyage, and particulars as

to cargo, names of owners and consignees, and if the

property is found to be of sufficient value, and the

Agent has reason to think that the same may be in-

sured by the undersigned, he is instructed to send in-

telligence, with all reasonable dispatch, to this city,

stating the particulars in writing, to be addressed to

the Secretary of the Board of Marine Underwriters.
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INTELLIGECt^CE.

'The agent is also to furnish by mail, or other safe

conveyance, such early intelligence of accidents, or

other circumstances of danger or distress as may oc-

cur in his district or in the vicinity, and generally such

information as he may deem of importance to the

Insurance Companies.

The Agent is to be careful to ascertain as promptly

as possible, whether any of the Underwriters are in-

terested in the property, and when he ascertains that

they are not he is to withdraw, and all action on his

part is to terminate.

SHIPS DEIVEiN ON SHORE IN DISTRESS.

When vessels are in distress, or driven on shore in

the neighborhood of the place where the Agent resides,

he is immediately to offer to the Master such services

as the nature of the case may require, and if the ves-

sel is not much injured, to endeavor to put her afloat

in order to perform her voyage; failing in this, and in

case of a shipwreck and a breaking up of the vessel,

when neither the owners of the vessel or goods, nor

their representatives are on the spot, the Agent is to

take such steps as he may deem the best for the presr

ervation of the property, by forwarding the same to

this city, or to its destination by other vessels, and with

the least possible delay, using reasonable economy in

doing so. Small vessels can always be obtained, either

by sending to this city, or at the bays and inlets along
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the coast, in which stranded cargoes can be shipped

to this or other ports for a reasonable compensation,

giving immediate advice of the circumstances to the

assured, and following their instructions in all cases

where he can obtain them. When salvage or remuner-

ation is claimed for assistance rendered to vessels, it

is proper for the Agent to attend the meetings of the

Commissioners, Magistrates, or other persons legally

authorized to determine the amount, in order to rebut

any exaggerated statements on the part of the salvors,

by the evidence of the Master and crew.

REPAIRS OP VESSELS.

The Agent is to make no other repairs to a vessel

in his district than are indispensably necessary to en-

able her to reach one of the seaports, or to come to this

port, or to proceed on her voyage if bound elsewhere.

In case the vessel cannot proceed to her destination,

or a near safe port, without repairs, and it becomes ne-

cessary to have a survey, the Agent will see that in-

telligent professional men are employed as surveyors,

and that in their survey and estimates they distinguish,

as far as possible, between the damage sustained dur-

ing the voyage on which the vessel is actually engaged,

and the damage or defects existing prior thereto, and

which are chargeable to the owners; and in case she

cannot be repaired so as to proceed, and her condemna-

tion becomes unavoidable, it will then be his duty care-

fully to investigate whether the condemnation is occa-
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sioned by any natural defect or decay. If a ship ar-

rive in a disabled state at an intermediate port, so as

to be incapable of performino; her voyap:e, the Accent

is to offer to co-operate with the assured or his repre-

sentative, in procuring a conveyance for the cargo

to its original destination, in the best and most ex-

peditious manner, and to protest against any sale of

the cargo on account of the Underwriters, unless un-

avoidably necessary, or the articles saved be broken

packages of damaged flour, only partly full, or similar

articles of small value, that will certainly bring the

full value at the place of the wreck; and in all cases

of property of value, the Agent will endeavor to post-

pone sales until information can be transmitted to

this city to the Underwriters and an answer returned.

ABANDONMENT.

In no case is the Agent to accept an abandonment of

either ship or goods on behalf of the Underwriters, but

leave the parties who abandoned to act upon their own

responsibility.

SEA DAMAGE.

When damaged goods are to be sold, they should be

lotted in such quantities as are best calculated to suit

purchasers generally, so that sales may be made as

productive as possible. Should the separation of the

sound goods from the damaged not be assented to by

the Consignee, Master of the vessel, the Owner, or his

representatives, the Agent is to note their objections.
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He will not refuse to act on that .account but will state

the fact thereof in his certificate.

DOCUMENTS.

'The protest will be required by the Underwriters

for the recovery of a loss, and also such surveys as

shall have been had in reference to the property. The

Agent is not to make up or sign any statement of aver-

age, either general or particular, as representative of

Underwriters, leaving that to be adjusted between them

and the assured upon the documents which he fur-

nishes.,

EEMUNEORATION FOR SEEVICES.

The remuneration must generally be received from

the Insured, or their representatives, or out of the pro-

ceeds of what may be saved in cases of wreck; and the

Agent is to observe that the Underwriters are not re-

sponsible for charges on any business to which he may

be introduced by his appointment. From the preced-

ing instructions it will be inferred, but to avoid [lossi-

bility of misconception, it is repeated, that in every act

of interference, whether by advice or otherwise, the

Agent is not to be considered as the representative of

the Underwriters upon any particular Policy, except

when he is specially instructed to that effect, but as

a person whose duty it is, from the nature of his ap-

pointment, to attend to the interest of the said Un-

derwriters in the mode of treating property in peril

or in a damaged state.
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Whenever a special Ac:ent is sent to a wreck by a

Company or the Companies, he is to take precedence of

all other Agents, and his instructions are to control

in all matters to which they relate; and if more than

one Agent is needed, the special Agent is to act under

the instructions given to him.

The Insurance Companies further wish to impress

upon the mind of the Agent, that they expect iilm to

attend to the interest of the Companies generally in

his district, and they hereby request him to protect

them against imposition, unnecessary losses and ex-

cessive charges. And when the circumstances in any

case are such as to preclude the possibility of obtain-

ing his compensation for services either from the prop-

erty or from the owners of it, the Company or Com-

panies interested therein will make the Agent such

reasonable remuneration as they think fair and proper

for the time employed and the services rendered for

their benefit. It being understood that the Agent is

to report at least once a week to the Company inter-

ested the progress making, so that no large bill shall

unexpectedly be made without the knowledge of the

services as they are performed.

It is also understood that the commissions and fees

charged by the Agent at shall not exceed

those usually charged by the Agent of Lloyds of Lon-

don, or by the Agents of New York Underwriters resi-

dent at that port.
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DEPUTY.

If from sickness or other causes, the Accent cannot

attend in person, he may appoint a discreet and con-

fidential person to act as his Deputy under these in-

structions.

SURVEY.—The Agent, if called on by the Con-

sifijnees of a cargo to examine it, will only act as Sur-

veyor when his experience of the class of goods to be

surveyed enables him to pronounce an accurate opin-

ion. But when he does not act himself he will appoint

properly qualified surveyors, and will take care that

the survey is condlicted in accordance with the follow-

ing general instructions:

A. Special survey should be held on the hatches

of the vessel, and also as to the stowage and dunnage

of the cargo.

B. Damage by sea water during the voyage should

be carefully distinguished from damage arising from

other sources, as for example, from bad stowage or

packing, vermin, pilfering, inherent causes, sweat, or

from the goods having been exposed to rain or damp-

ness before shipping or after discharging.

In all cases the Agent should personally satisfy him-

self that these instructions are carried out.

SURVEY ON LANDINlG.—The survey should take

place as soon as the goods are landed, and with this

object the agent should immediately offer his services

to the Consignee. In the event of any unreasonable
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delay taking place before the Agent's services are

called in, the Agent should not refuse a survey, but

should grant a certificate, with the date of the arrival

of the vessel and the date and place of survey promi-

nently noted on it.

AUCTIONS.—In cases of public sales where com-

bination amongst buyers is likely to result in property

being sacrificed, the Agent should see that sealed ten-

ders are advertised for, if such course can be legally

pursued.

AUCTTONEEiRiS.^With a view to prevent frauds

upon underwriters, the Agent should endeavor when-

ever a public sale is necessary, to have a voice in the

appointment of the Auctioneer, and should see that

due publicity of sale is given,

DAMAGE IN LIGHTEiRS.—In all ports where it is

necessary to discharge goods intO' lighter or craft, the

Agent is required to ascertain whether the person in

charge of such lighter or craft has given or demanded

of the Master or Mate of the vessel a certificate, ex-

pressing any apparent damage or defects in the goods

delivered; and the Agent is to make a note of the same

upon his survey.

DECK LOADS.—The Agent will report as to any

goods improperly laden on the deck.

SALE TO TAKE PLACE IN REASONABLE TIME.

—The sale should take place within a reasonable time
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after the cargo is landed, and the usual certificate must

give the market price of the goods on the day of sale.

EXAGGEKATED VALUATIONS.—Care should be

taken to prevent exaggerated sound values; and if part

of the goods arrive in a sound state, and are sold, a cer-

tified copy of the account sale of such sound part must

always be furnished.

OOMPROiNIISE.—The Agent may agree to an ap-

praised damage to goods in cases where the claim is

so small that it would be much increased by the expense

of notarial documents, advertisements, and other

charges of public sale; but in all cases where the Agent

does this, he is to note in his certificate that it is sub-

ject to the conditions of the policy of Insurance on the

goods in question, and append a certificate of the sound

value of the goods according to form.

SIALVAGE PEOOEEDS.—In the event of salvage

proceeds of either ship or cargo passing in the hands

of the Agent, he is at once to remit the same to the

Board, if possible with the documents required for the

division of the amount among the persons interested.

AUTHENTICATION.—The Agent is, in all cases,

to authenticate the signatures of Surveyors, and also

to certify all proofs of loss.

AGENCY.—The Agent must not act as a representa-

tive for any Salvage or Wrecking Association, without

the consent of the Board.

Counsel for plaintiff next offered in evidence a letter
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from Walter W. Gollin to E. L. Woods, Secretary of the

Board of Marine Underwriters, dated June 18, 19O0, to

which counsel for defendant objected on the ground that

it was not bound by what Mr. Gollin reported to Mr.

Woods and on the further ground that it was not shown

what was the function or purpose of this San Francisco

Board of Marine Underwriters, and to what extent or

by what acts and proceedings it had the right to bind

its members, and on the further ground that Mr. Gollin

was in San Francisco (which was admitted by counsel

for plaintiff), and that his direct testimony under oath

and subject to cross-examination could be obtained as

to the facts stated in the letter and that it was an in-

direct method of getting into the record certain matters

of hearsay which could not be gotten in directly and

therefore incompetent. The Court overruled said objec-

tion to which ruling counsel for defendant then duly

excepted. (Exception No. 8.)

The said letter read in evidence and marked Plain-

tiff's Exhibit "E," is as follows:

Plaintiff^s Exhibit "E."

Nome, Alaska, T., June 18th, 1900.

E. L. Wood, Esq., Secy. Board of Marine Underwriters,

San Francisco.

Dear Sir: I landed hero June 11th, 1900, safe and

sound. Passing down the main thoroughfare I saw a

crowd and an auctioneer hard at work. Asking one of

the crowd what was going on I found they were selling
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the cargo and hull of the "Catherine Sudden." I went

up to the auctioneer and handed him my card and

stopped the sale until I was satisfied that everythim:^

was in order. In fact, I was welcomed by Mr. F. W.

Heustis, President of the Corwin Co., and Captain

Humphreys of the Steam Whaling Company. I found

the protest had been extended and a survey held, and

under the circumstances the only thing to be done was

to allow the sale to go on, as' in case of a storm she was

likely to go ashore, and then nothing would have been

saved, and of course this was entirely against the in-

terests of the Corwin people. Every effort was made

lo find the owners of cargo, so that they could bid on

the shipments. The conditions of the sale were that the

goods were sold as appeared on the manifest; in face,

many purchasers will find that a quantity of the cargo

has disappeared and they have no recourse. The hull

has been offered to me at less than it brought. More-

over, the purchasers of cargo had to lighter, the cargo

and arrangements were made to charge |2.50 per ton

for placing the cargo on the deck of the vessel. It was

impossible to obtain a lighter. Of course, had it been

possible to have got the merchandise on shore the results

would have been more profitable, but considering the

disadvantages (which have to be seen to be appreciated),

I am satisfied that the steps taken were the best. The

proceeds of the sale are held by Mr. Huestis, Prest. of

Corwin Co.

I enclose you an account of the loss of the Bark

I
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"Alaska." This is the wildest place I ever struck, and

I am afraid that the underwriters will suffer consider-

ably. This place is not so bad when you get here, and

by avoiding lighterage on unfavorable days I consider

it fairly safe, but the main risk I consider is tackling

the voyage too early in the season, and getting entangled

in ice-floes. This is particularly dangerous to sailing

craft.

The bark "Hunter" and schr. "Eiclipse" are reported

lost, both crews being saved. The steamer "Centennial"

was on the spit at Dutch Harbor, and has been con-

demned. I was told of this just now. Capt. Humph-

reys tells me that the stmr. "Rosecrans" is ashore on

the mnd-flats off Yukon mouth and is in a very danger-

ous position. The steamer "Lakme" has arrived with

the "J. A. Falldnberg" in tow. I think she has had a

hard time of it. It is very hard to get news here, the

wildest rumors gaining credence, but one thing is cer-

tain, that smallpox is prevalent on several of the steam-

ers and I know of one case here. The "Olympia" arrived

and reports three deaths from pneumonia, and five in a

bad condition.

Herewith fiind statement and returns of auction sale

of "Catherine Sudden." I suppose Captain Humphreys

will send the protest. There being no place for incom-

ing vessels to report to, it is hard to get a record of ar-

rivals and departures. Perhaps when I get more fa-
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miliar witli this place I will be able to give you more

information. With regards,

Very truly yours,

WALTER W. GOLLIN.

Counsel for plaintiff next offered a letter from Gollin

to Wood, dated September 8, 1900, to which counsel for

defendant objected on the same ground as stated in the

last objection herein contained. (Exception No. 9.)

The Court overruled said objection, to which ruling

the defendant duly excepted. Said letter was marked

Plaintiff's Exhibit "F," read in evidence, and is as fol-

lows :

Plaintiff's Exhibit "F."

Nome, Alaska, T., Sept. 8th, 1900.

E. L. Woods, Esq., Secty. Board of Marine Underwrit-

ers, San Feo.

Dear Sir: I regret to have to report to you that in p..

furious gale culminating on the 6th and 7th inst. in

which almost every lighter here has been partially de-

stroyed, the following vessels were driven ashore and

may become total losses as the chances of getting them

off are slim on account of the lack of facilities. Schoon-

ers "Sequoia," (3 mast), ''Harriet" and "Arthur B." The

old bark "Catherine Sudden" was driven ashore and is

fast breaking up. I do not think that any freight light-

ers was lost, although I have heard that a lighter load

from the "0. D. Lane" was lost, but have no information

of the same. The gale played havoc along the water

front, doing a great amount of damage to buildings,
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lumber piles, etc.. I am informed that the water came

up higher than it ever did last year. At the present

writing the weather is pleasant and very little surf. T

have not yet seen the captains of vessels ashore, but

expect to meet them today. The "Sequoia" and "Ar-

thur B." are insured, so I am informed, and all are lying

on the beach between Snake and Penny rivers. Several

tugs and launches have also been wrecked. Nothing

further to report.

Yours truly,

,

• WALTER W. GOLLIN.

Agents, Board of Marine Underwriters of S. F.

Cross-examination.

No protest came down to the board in the "Catherine

Sudden" case. I never saw the extended protest to my

knowledge, although I am the custodian of the archives

and records of the board. A return of the auction sale

accompanied that letter. I do not know where it is; most

of these documents have been taken out of my posses-

sion by the Court in other cases and I have not looked

it up. I do not know whether I have a copy of it or not.

Counsel for the plaintiff then called H. E'. PENNELL,
who being duly sworn, testified as follows:

This letter, together with this bundle of documents,

which you have shown me, were served in connection

with th(' proofs of loss furnished to Voss, Conrad & Co.,

on December 11, 1900, by myself, representing the Nome
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Beach Lighterage and Transportation Company. They

are in the same condition as they were at that time.

Counsel for plaintiff then offered in evidence the proofs

of loss, which were marked Plaintiff's Exhibit "G," read

in evidence, and are as follows:

Plaintiff's Exhibit "G."

San Francisco, December 11th, 1900.

Messrs. Voss, Conrad & Co., Agents Frankfort Marine

Insurance Co., City.

Gentlemen: We have heretofore placed before you all

the information we could gather concerning the loss of

the barkentine "Catherine Sudden," her cargo, and to

that end have produced before your representatives, at

meetings duly called for that purpose at the office of

the San Francisco Board of Marin© Underwriters, all of

the witnesses within our reach to the facts concerning

said loss, and allowed you through your attorney to sub-

ject the same to such cross-examination as to him

seemed best, at the same time exhibiting to you such

documents as we thought would aid you in the investi-

gation.

That there may be no question between us regarding

the technical matters entitling us to payment of the

aforesaid loss, we now take occasion to formally present

to you herewith proofs of loss and interest.

Hoping that we may receive prompt payment of thii

amounts for which we are insured under your policies
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Numbered respectively li6,746, dated March 20, 1900, and

16,881, dated March 27, 1900, we remain,

Very truly, yours, &c,

J^OME BEAOH LIGHTERAOE & TRANSPORTATION

00., Per H. E. PENNELL,
Secy.

Counsel for plaintiff then offered and read in evidence

the proofs of loss, which were marked Plaintiff's Exhibit

"H," and were in the words and figures following:

Plaintiff's Exhibit "H-"

CERTIFICATE OF AGENT OF INSURER.

I hereby certify that I was the Agent of the Board

of Marine Underwriters of San Francisco at Nome,

Alaska, in June, 1900; that I arrived at Nome, Alaska,

after the survey had been held upon the barkentine

"Catherine Sudden" and her cargo and before the sale.

That I stopped the sale, saw the survey, and investigated

the loss, and became satisfied that the steps taken were

the best that could be done for the interests of all

parties concerned, under the circumstances, and there-

fore consented thereto.

Dated San Francisco, December 5th, 1900.

WALTER W. GOLLIN.

Subscribed and sworn to before me, this 5th day of

December, A. D. 1900.

[Seal] JAMES L. KING,

Notary Public in and for the City and County of San

Francisco, State of California.
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Counsel for plaintiff next introduced in evidence the

affidavit of H. E. Pennell, which is as follows:

Affidavit of H. E. Pennell.

State of California,

}
ss.

City and County of San Francisco.

H. E. Pennell, being duly sworn, deposes and says:

That at the times hereinafter mentioned he was, and

still is the Secretary of the Nome Beach Lighterage and

Transportation Company. That as such secretary he

knows of his own personal knowledge of what the cargo

belonging to the Nome Beach Lighterage and Transpor-

tation Company on board the barkentine "Catherine

Sudden" upon her last voyage from the port of San Fran-

cisco to Nome, Alaska, consisted. That the cargo be-

low deck consisted of the following items: 8 shot chain

1 and 1/4 inch; 7 pieces timber for buoys; 2 dories; 100

tons coal; furniture for portable house; one portable

house; 7 mushroom anchors; assorted lumber; 1 paid

gold scales; assorted hardware; assorted chandlery; 2

anchors, 2,260 lbs; assorted lumber; 25 tons coal and 495

coal sacks; 29 tons coal and 500 coal sacks; oil stove and

outfit; range and cook-house outfit; 2 tents; 11 cases of

oil; assorted lot of stationery; assorted lot of groceries

and provisions.

That the cargo on deck consisted of the following

items: "2 square lighters; 2 surf-boats; steam launch

"Dorothy"; and that the foregoing cargo was at the time
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of the issuance of the policy No. 26,969 of the Standard

Marine Insurance Company, dated May 2d, 1900, and at

the time of the loss thereof, the property of the said

Nome Beach Lighterage and Transportation Company.

Affiant further deposes that neither said Nome Beach

Lighterage and Transportation Company, nor any of

the officers thereof, so far as affiant is advised, has ever

received or seen a copy of the report of the surveyors

and condemnation of said ship and cargo at Nome,

neither does affiant know where the same now is, not-

withstanding affiant has made diligent inquiry regarding

the same, and tried to secure possession of a copy

thereof.

H. E. PENNELL.

Subscribed and sworn to before me, this 5th day of

December, 1900,

[Seal] JAMES L. KING,

Notary Public in and for the City and County of San

Ftancisco, State of California.

Then followed the affidavit of Omar J. Humphreys:

Affidavit of Omar J. Humphreys

.

State of California,

City and County of San Francisco.

O. J. Humphreys, being first duly sworn, deposes and

says: That he is the agent of the Pacific Steam Whaling

Company at Nome, Alaska, and by appointment of Cap-

tain Morine, acted as the agent of the Nome Beach
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Lighterage and Transportation Company at the time of

the arrival at Nome of the barkentine "Catherine Sud-

den." That said vessel and cargo had, as aflftant was

informed by the master thereof, been abandoned at sea

as a wreck, and brought into Nome as a derelict by the

steamer ''Corwin." That a survey was held upon said ves-

sel and cargo at my suggestion which survey condemned

said vessel and cargo and recommended the same to

be sold, and that both said vessel and cargo were there-

after sold at public auction in accordance with said

recommendation of said surveyor. That the conditions

then existing at Nome were such that said cargo could

not have been taken out of said vessel and discharged

upon the shore except at ruinous cost, and expenses of

discharging and handling the same being much in ex-

cess of the value of said cargo in its damaged condition

when discharged. That there was no market at said

place and the supplies being congested and the cargo

was stranded, as you might say, on a desert shore, an

immense amount of freight was waiting to be handled

and there was not a place upon the beach to store it.

That the claim for salvage on said ship and cargo was

much in excess of fifty per cent of its value, and the

salvors refused to surrender either ship or cargo.

OMAR J. HUMPHREYS.
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Subscribed and sworn to before me this Ttli day of

December, 1900.

[Seal] JAiMES L. KING,

Notary Public in and for the City and County of Sau

Francisco, State of California.

Then follows the affidavit of A. H. Harriman:

Affidavit of A. H. Harriman,

State of California, "^

City and County of San Francisco. J

A. H, Harriman, bein.o- first duly sworn, deposes and

says: That he is a master mariner and has been such

for twenty-four years.

That in the month of June, 1900, and before the ar-

rival of the barkentine "Catherine Sudden" at said

place, affiant was at Nome, Alaska. That the said

"Catherine Sudden" came into the roadstead at said

Nome in tow of the steamer "Corwin" as salvors. Tliat

on the 11th day of June, 190O, affiant together with

Captain W. H. Ferguson and James M. Taverned, the

ship's carpenter on the United States lievenue Cutter

"Bear" was appointed as a Board of Survey to pass

upon the condition of said vessel. That thereupon the

three members of said Board above named proceeded

on board the said "Catherine Sudden" and made a

careful survey of said vessel and her cargo, and made

a written report thereof, which was thereafter deliv-

ered to the office of the Pacific Steam Whaling Com-
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pany. That affiant has no copy of said survey, but from

memory relates the following particulars:

We found the bowsprit and the jibboom gone about

six feet from the stem; we found the stem of the ves-

sel gone into the wood ends which extended somewhere

about nine feet down—as far as we could see under the

water; we found the foremast gone about six feet from

the upper deck, together with all sails and rigging

thereto attached; we found the mainmast gone about

three feet from the upper deck, together with all sails

and rigging thereto attached; we found the mizzenmast

gone about ten or eleven feet from the upper deck, to-

gether with all rigging and sails thereto attached.

On opening the hatches below we found the lower

hold had been completely filled, and the cargo haidi

been completely submerged in water to the upper deck,

and we found that the mark of the water where it had

been up four feet on the forward part of the after

house; an upper deck had been built from the aft house

about seven feet high upon the main deck of the vessel.

This indicated that the vessel had been submerged at

least four feet above the main deck proper aft. There

were several holes cut in her main deck; the partitions

in the between decks were completely gone—had been

washed out. The butts on the port-side were badl^'-

started above water and strained. The cargo, a large

portion of which consisted of perishable goods, had all

been damaged by salt water. All the skylights and

hatches on the upper deck were washed away.
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After making the survey we proceeded to the United

States Revenue C'utter "Bear" to make out our report,

and owing to the cargo being completely submerged in

salt water, and a great portion of it being perishable,

and the condition of the ship such tliat there was no

chance of repairing nearer than Seattle, and the cost

of towing and repairing being greater than the value

of the ship when repaired, we recommended that the

ship, and cargo be sold for the benefit of all concerned,

and she was sold upon that recommendation.

Affiant has not now a copy of said survey, and does

not know where the same can be found. Affiant verily

believes that the said proceedings and sale were, under

the conditions then prevailing at Nome, the very best

that could be done to conserve the interests of all par-

ties concerned.

A. H. HARRIMAN.

Subscribed and sworn to before me this 7th day of

December, 1900.

[Seal] JAIMES L. KING,

Notary Public in and for the City and County of San

Francisco, State of California.

Then followed the letter addressed to the President

and directors of the Nome Beach Lighterage and Trans-

portation Company.

Nome, Alaska, July, 19, 1900.

To the President and Directors of the Nome Beach

Lighterage and Transportation Co.
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Gentlemen: I beg!; to inform von of the disaster of

the "Catherine Sndden" on June 3d, 1900.

From the day of sailing (April 28) up to May 28th,

a voyage could not have been more successful. On the

night of the 28th we fell in with drift ice. My idea was

to keep well to the west, which I did, but continued to

meet large fields of ice and more of them the farther

we went, although at times it looked as if we had

passed the heaviest of it. On May 29th we met with

very large fields, time and time again almost closing us

out. On June 1st we were compelled to tie up, no

opening appearing anywhere, ice solid for miles all

around. While tied up we laid in company with the

steamers "Portland," Dora" and "Senator," sailing

vessels "Pitcairn," "Eube Eichardson," "Three Sisters"

and "Winthrope." On June 2d all ships were compelled

to change position several times owing to the shifting

of the ice. On the morning of June 3d an opening ap-

peared, which the steamers "Portland" and "Senator"

took advantage of. The schooner "Three Sisters" fol-

lowed up very close, and at 8 o'clock, everything look-

ing favorable, I decided to follow. Set topsail, gonsail,

mainsail and jibs. A two and a half to three mile

breeze was blowing. The first mile everything went

Avell, looked as if we would be able to get through with-

out any trouble; but suddenly the ice shifted, almost

closing the channel, leaving but a small opening on our

port; put helm hard starboard, but ship did not luff

quick enough to clear striking the floe on our port bow.
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staving^ in port bow. Ptit all tlie pumps at work and

then made a thorough examination of ship. Found that

port planks were stove in. Endeavored to stop leak

by placing a loose bale of oakum on the outside; found

I could not, so ran her on a large ice floe in hopes to

be better able to repair port. Had pumps going full

capacity all the time. Water gained on them very fast,

ship settling forward and port bow so deep in under

water that we were unable to do a thing in the way of

stopping leak. Set distress signal. "Pitcairn" and

"Rube Richardson" came to our assistance. Knowing

I could not save vessel, and supposing she would sink

within a very short time my next endeavor was to save

all I possibly could of the cargo. While part of the crew

were saving stores I had the rest of them clearing rig-

ging in order to save deckload. (Launch "Dorothy."

Lighters, etc.). Up to this time water had gained very

rapidly and in a very short time poop deck aft was in

under water. I then got into ship's boat and waited for

wreck to sink or turn over. At midnight she listed to

starboard, carrying away foremast and misslemast.

At the same time scow and surf-boat floated off of

wreck, upper deck being under water. The steamer

"Corwin" sighted us and came to our assistance. Mr.

Bens and myself went on board and arranged witli the

captain "to haul 'Dorothj^' off," he to receive what loose

rigging there was. All this time "Pitcairn" and "Rich-

ardson" stood by and assisted in every way they could.

"Oorwin," seeing that wreck was not sinking rapidly,
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made an attempt to pump her out, which they succeeded

in doinc^ after four days with the help of steam T)umps

and fifty men. They then shifted cargo aft and put in

new planks. The "Corwin" then decided to tow wreck

into Nome. I then made arransrements with the "Cor-

win" people to tow "Dorothy," scow and surf-boats into

Nome for the sum of |2,50'0.00. We started the night of

the 9th, arriving at Nome the night of tlie lOtii, the

"Oorwin" claiming ship and cargo which she took pos-

session of and sold same at auction on June 15. The

same day I left "Catherine Sudden" and came ashore.

The "Pitcairn" and "Richardson" kept all tliey saved,

besides what had been put aboard them by us. I turned

everything over to Oaptain Humphrey, as Captain jMo-

rine was very sick and had turned everything over to

Mr. Humphrey.

Believe me, I am very sorry that I am not able to

turn in a successful report instead of one of this nature,

I hope and kindly ask that you will investigate this mat-

ter thoroughly.

Your obedient servant,

• J. L. PANNO.

Then followed the report of sale of the wreck of the

"Catherine Sudden."

REPORT' OF SALE OF THE WRECK OF BARKEN-
TINE, "CATHERINE SUDDEN."

To Whom It May Concern:

After notice duly given by publication in the news-
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paper, "The Gold Digs^er," a newspaper of general cir-

culation printed and published at Nome, District of

Alaska, and by posting notices in six (6) conspicuous

places in said City of Nome, and pursuant to the con-

sent and agreement of Oapt. O. J. Humphreys, Owners'

Agent; Capt. J. L. Panno, Master, and Walter W. Gol-

lin, Agent of the Board of Marine Underwriters of San

Francisco, the sale of the wrecked barkentine "Cath-

erine Sudden" and her cargo was had in front of the

office of the Pacific Steam Whaling Company, on Front

street, in the city of Nome, District of Alaska, on Thurs-

day, the 14th day of June, at 10 o'clock A. M. of said

day at public auction, the said Humphreys and Gollin

being personally present at said sale.

The said cargo was sold as per the manifest, each

consignment being sold separately, and the ship's stores

and the goods belonging to the ship's owners in one lot

and the hull, including all the furniture, rigging and

appliances belonging to the ship, was sold in one lot.

Mr. George O. Fogg, treasurer of the Corwin Trad-

ing Co., salvors of said barkentine, and Mr. N. D. Piatt,

representing Capt. O. J. Humphrey, agent of the own-

ers, acted as clerks of said sale, and make the following

report of same report attached hereto:

(Newspaper Clipping.)

NOTICE.

To Whom It May Concern:

Notice is hereby given that the wrecked barkentine

"Catherine Sudden," together with the apparel and fur-
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niture, will be sold at public auction, opposite the Pa-

cific Steam Whaling Co.'s office on Thursday, June 14,

1900, at ten o'clock A. M. to the highest bidder for cash.

Also that the general cargo of merchandise now con-

tained in the hold of said barkentine will be sold at

auction at the same time and place and upon the same

terms as the same appear upon the manifest of said

barkentine; said cargo being damaged by water.

Further particulars may be had by appl^ying to F. W.

Huestis, President of the Oorwin Trading Company, or

to G. I. Foster, Master of the steamer "Oorwin," on

board of said vessel.

COKWIN TRADING CO.,

By F. W. HUEISTIS,

President.

G. I. FOSTER,

Master of S. S. Corwin.

Then followed the report of sale of the wreck of the

"Catherine Sudden."

Lot. No. Consignee. Amount Sold For.

1. E. O. Tuttle I 100.00

2. Hank Summers 75.00

3. Henry Schwartzhultz 10.00

4. Pinneer Western Lumber Co. 80.00

5. Thomas L. Pelletier 610.00

6. Blanche Mining Co 95.00

7. J. D. Weatherby
, 75.00

8. Deneen & Colcord . ., 80.00

I
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9. N. Bontain 115.00

10. Dryden & Dyer 400.00

11. J. Tyrell 55.00

12. Mrs. L. Quint 16.00

13. R. Tedford 4.50

14. The Alaska Venture Co 1,600.00

15. E. G. Gould 75.00

16. E. M. Myer 110.00

17. Robie & Anderson 500.00

18. Noquers Baker & Yoder 300.00

19. Allen & Fox 200.00

20. G. W. Close , 405.00

21. Dickey & Howard 325.00

22. William Fox 305.00

23. A. H. Barber 100.00

24. C. H. Gray 455.00

25. Alaska Exploration Co 400.00

26. L. W. Selwin 30.00

27. Anchors, Buoys & Cables for Lighterage

.

140.00

28. Hull, etc 1,350.00

29. Ship's Stores, etc 530.00

P,540.50

GEO. O. FOGG.

^

N. D. PLATT.
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District of Alaska, "^

W ss.

United States of America. J

Geo. O. Fogg, being first duly sworn, on oath says

that he hais read the foregoing report and statement

and knows the contents thereof. That the facts therein

mentioned are true, and that the statement of the pro-

ceeds of said sale is a full, true and correct statement

of the same.

EDWIN B. McCOWAN.
Notary Public in and for the District of Alaska.

(T'wo revenue stamps cancelled.)

1
District of Alaska,

N. D. Piatt, being first duly sworn, on oath says that

he has read the foregoing report and statement, and

knows the contents thereof. That the facts therein men-

tioned are true and that said statement is a full, true

and correct statement of the proceeds of said sale.

[Seal] EDWIN B. McCOWAN,

Notary Public in and for the District of Alaska.

Approved:

O. J. HUMPHREYS,

Agt. in B. N. L. & T. C.

Approved June 18, 1900.

WALTER W. GOLLIN,

Agent Board of Marine Underwriters of San Francisco.
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District of Alaska.—ss.

John L. Panno, being first duly siworn, on his oath

doth declare and make this, his protest as master of the

barkentine "Catherine Sudden" of the port of San Fran-

cisco, as follows:

The said ship, or barkentne, sailed from San Fran-

cisco, Cal., bound for Nome, Alaska, on the 28th day of

April, A. D. 1900, in command of this affiant and pro-

ceeded on her voyage safely and well until on or about

the 28th day of May, A. D. 1900, when in Latitude sixty-

two degrees and twenty minutes N. and Longitude one

hundred and sixty-two degrees and thirty minutes W. a

floe of ice was encountered. We remained with ice about

us for five days in about tlie same position, when on Sun-

day^ June 3d, 1900, being in danger from the ice and the

ice having to some extent having opened, I endeavored to

get clear of it. I was able to sail only about three miles

when, although there was an opening ahead of us, it

closed so rapidly that before I could change her course

and without any possibility of avoiding it, we were

struck by the ice and the port bow stove in. AVliere-

upon the vessel began to fill rapidly and was sinking. I

therefore caused her to be run "bow on" to a field of ice

to keep her from sinking entirely, believing at the time

that she would go to the bottom. That while in this

condition, it appearing inevitable that the vessel would

sink, I caused the fore and aft rigging to be cut away

in order to save the steam launch and lighters which

were on deck. The vessel then settled in the water to
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her upper deck, filled and listed to port on her beam

end. The main and mizzen mast went by the board

and fore topmast in the eyes of the rigging. One scow

lighter and one surf boat slipped from the deck into the

water. The steam launch and one surf-boat were still

retained on the port deck of the vessel. During a por-

tion of the time while we were surrounded by the ice,

the steamships "Portland" and "Senator" laid near us.

This was before we were stoved by the ice. They had

just passed out of sight when we were stoved as afore-

said. At the time of being stoved by the ice I set the

colors "Union down" and thereupon the brig "Pitcairn"

and afterwards the schooner "Rube Richardson" drew

near, the crew of the former taking all the ship's stores

from between decks, which they could carry, and the

crew from the latter also taking a portion. These ves-

sels remained near us until Monday, June 4th, 1900, the

day following the accident, at about 10 o'clock A. M., the

steamer "Corwin," formerly known as the "Thomas Oor-

win," then a U. S. Revenue Cutter, got to us by break-

ing through the ice. I thereupon had the commander

of the "Corwin" pull the steam launch from the deck of

our vessel into the water; I having previously placed

the steam launch in position for that purpose. The com-

mander of the "Corwin" thereafter put his steam pumps

on board our vessel and pumping out the water raised

her so that we could repair the bow. He remained with

us until Sunday, June 10th, li9O0, when he towed the

"Catherine Sudden" to anchorage off Nome Beach, her
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port destination, arriving there about 9:30 P. M. on

that day.

(Signed) J. L. PANNO.

Subscribed and sworn to before me, at Nome, in the

said District, on the 11th day of June, A. D. 1900.

[Seal] EDWIN C. McOOWAN,

Notary Public in and for the District of Alaska.

UNITED STATES OF AMEEIOA.

State of California,

}
ss.

City and County of San Francisco.

On the twentieth day of November, A. D. one thousand

nine hundred, before me, James M. Ellis, a notary pub-

lic, duly commissioned and sworn in and for the city and

county of iSan Francisco, aforesaid, residing therein, at

my office. No. 323 Montgomery Street, in the city and

county of San Francisco, personally appeared John L.

Panno, Master of the barkentine "Catherine Sudden,'-

belonging to the port of San Francisco, who sailed from

the port of San Francisco with said vessel on the

day of April, 1900, with cargo of coal and merchandise

j(a mixed cargo), bound for Nome Beach, Alaska; and by

reason of accident by contact and collision with ice was

disabled; and said barkentine was towed to anchorage

by the "Thomas Corwin" off Nome Beach, and reached

said beach in tow on the 10th day of June, 1900, and

having experienced heavy weather on the passage b;^

reason of contact and collision with a heavy floe of ice,
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and fearing damage, notes his protest to be extended if

need be.

(Signed) J. L. PANNO.

Given under my hand and seal, the day and year first

above written.

[Seal] JAMElS M. ELLIS,

Notary Public in and for the City and County of San

Francisco, State of California..

[U. S. Internal Kev. Stamp, 25c on original.]

UNITED STATES OF AMERICA.

State of California,

ss.

City and County of San Francisco.

To All People Whom These Presents Shall or May

Concern:

I, James M. Ellis, a notary public in and for the State

and City and County aforesaid, by letters patent, under

the Great Seal of the said State, duly commissioned and

sworn, dwelling in the city and county of San Francisco,

send greeting : Know ye, that on the 2il(st day of Novem-

ber, A. D. 1900, before me, the said notary, at my office

in the city and county of San Francisco, personally ap-

peared John L. Panno, Master of the barkentine "Cath-

erine Sudden," belonging to the Port of San Francisco,

(the said Master having previously noted, in due form

of law, his intention to protest), who, together with

James W. Simmie, Edmund J. Spicer, James Asesela,
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Emil Anderson, and Olaf Bjornhanp;-, belonging to th.?

aforesaid vessel, being by me duly sworn on the Holy

Evangelists of Almighty God, voluntarily and solemnly

did declare and depose as follows, to wit: That they, the

said appearers, on the 28th day of April, 19O0, set sail

and departed in and with the said vessel from the port

of San Francisco, having on board a cargo of coal and

merchandise, and bound for the port of Nome, Alaska,

the said vessel being then stout, staunch and strong, her

cargo well and suificiently stowed and secured, well

masted, manned, tackled, victualed, appareled and ap-

pointed, and in every respect fit for sea and the voyage

she was about to undertake; that the voyage from the

day of sailing, to Tvdt, April 28th, 1900, was uneventful

until the 30th day of May, 1900, when in latitude sixty-

two (62) degrees and 21 minutes North, and longitude

one hundred and sixty-eight ,(168) degrees and (17) min-

utes west, a floe of ice was encountered. We remained

with ice about us for five days in about the same posi-

tion, when on Sunday, June the 3d, 1900, being in danger

from ice, and the ice having to some extent opened. I en-

(^:'avored to get clear of it. I was able to sail only about

three miles, when, although there was an opening ahead

of us, it closed so rapidly that before I could change her

course, and without any possibility of avoiding it, we

were struck by the ice and the port bow stove in.

Whereupon the vessel began to fill rapidly; and was

sinking. I therefore caused her to be run "bow on" to

a field of ice to keep her from sinking entirely, believ-
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ing at the time that she would go to the bottom. That

while in this condition, it appearing inevitable that the

vessel would sink, I caused the fore and aft rigging to

be cut away in order to save the steam launch and

lighters which were on her deck. The vessel then

settled in the water to her upper deck, filled and listed

to starboard on her beam end; the main and mizzen

mast went by the board, and the fore topmast in eyes

of rigging; one scow lighter and one surf-boat slipped

from the deck into the water; the steam launch still

remained on the port deck of the vessel. During a por-

tion of the time, while we were surrounded by the ice,

the steamships "Portland" and "Senator" lay near us.

This was before we were stove in by the ice. They had

just passed out of sight when we were stove, as afore-

said. At the time of being stove by the ice I set tho

colors "Union down" and thereupon the brig "Pitcairn"

and afterwards the schooner "Rube Richardson" drew

near, the crew of the former taking all the ship's stores

from between decks which they could carry, and the

crew from the latter also takiuig a portion. These ves-

sels remained near us until Monday, June 4th, 1900.

The day following the accident, at about 10 o'clock A.

M., the steamer "Corwin," formerly known as the

"Thomas Oorwin," then a United States revenue cutter,

got to us by breaking through the ice. I thereupon had

the commander of the "Oorwin" pull the steam launch

from the deck of our vessel in to the water, I havinjr

previously placed the steam launch in position for tliat
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purpose. The commander of the "Corwin" thereafter

put his steam pump on board our vessel and pumpin;:^

out the water raised her so that we could repair the

bow. He remained with us until Sunday, June 10th,

1900, when he towed the "Catherine Sudden" to anchor-

age off Nome Beach, her port of destination, arriving

there about 9:30 P. M. on that day.

And the said appearers further declare, that as all

the damage and injury which already has or may here-

after appear to have happened or accrued to the said

vessel, her freight and cargo, has been occasioned

solely by the circumstances hereinbefore stated, and

cannot or ought not to be attributed to any insufficiency

of the vessel, the neglect or default of him, this deponent,

his officers or crew. He now requires me, the said no-

tary, to make his protest and this public act thereof,

that the same may serve and be of full force and value,

as of right shall appertain. And thereupon the said

master protested, aAd I, the said notary, at his special

instance and request, did, as by these presents I now

do, publicly and solemnly protest against winds,

weather and seas, and flowing ice, and against all and

every accident, matter and things, had and met with as

aforesaid, whereby or by means whereof the said ve.s-

sel, her freight or her cargo, already has, or hereafter

shall have suffered or sustained loss, damage or injury,

and for all, losses, costs, charges, expenses, damages

and injury, which the said vessel, or the owner or own-

ers of said vessel or the owners, freighters, or shippers
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of her said cargo, or any other person or persons in-

terested or concerned in either, already have been or

may hereafter be called upon to pay, sustain, incur or

be put into, by or on account of the premises, or for

which the insurer or insurers of the said vessel, her

freight or her cargo, is or are respectively liable to pay

or make contributions or average according: to custom on

their respective contracts or obligations, so that no

part of any losses, damages, injuries, or expenses al-

ready incurred, or hereafter to be incurred, do fall on

him, the said master, his officers or crew.

Thus done and protested in the city and county of

San Francisco, this twenty-first day of November, A. D.

1900.

In testimony whereof, as well as the said appearers

as I, the notary, have subscribed these presents, and I

have also caused my seal of office to be hereunto affixed,

the day and year before written.

(Sig-ned) J. L. P'ANNO,

Master.

EDWAED J. SPIOER,

Mate.

JAMES W. SIMMIE,

Seaman.

EMIL ANDERSON.
JIM. ASESELOE.

ODAF BJORNHANG.
JAMES M. ELLIS,

Notary Public in and for the City and County of San
Francisco, (State of California.
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State of California, "1

City and County of San Francisco. J

I, the undersigned notary public, hereby certify that

the foregoing act of protest to be an accurate and faith-

ful copy of the original on record in my book of oflflcial

acts.

In Testimonium Veritatis.

[Seal] JAMEIS M. ELLIS,

Notary Public in and for the City and County of San

Francisco, State of California.

Nome, Alaska, June 11, IQOO.

Mr. H. E. Pennell, Sec'y. Nome Beach L. & T. Co., San

Francisco, Cal.

Dear Sir: I have this day, as agent of E. S. Moring,

of the Nome Beach L. & T. Co., duly appointed by him

by power of attorney which is duly signed, sealed and

delivered, drawn on you as Sec'y. of the Nome Beach

L. & T. Co., for the sum of twenty-five hundred dollars,

in favor of the Pacific Steam Whaling Co. In explana-

tion of this I will say that Capt. Morine was taken sick

on his arrival here, and has had an operation performed

on the glands of the throat from which three cancers

have been taken. Previous to his being operated upon

he appointed me as his agent, and so far as I am able,

will faithfully carry out this trust, said appointment

being made upon the advice of Capt. Colcord, Mr. Dickey

and Mr. Howard, who are stockholders in your company.

While Capt. Morine is doing very well at the present
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time, the operation being- considered successful, he is

still in a very precarious condition.

The "Catherine Sudden" on June 3d, had her bow ports

stove by striking the ice and commenced to sink and

was abandoned; the steamer "C'orwin" picked her up

and brought her to this port, arriving last evening. The

ship, at time of abandonment, was full of water and

wholly dismasted and the crew on the ice.

The "Corwin," with the aid of her passengers and

crew, pumped the "Catherine Sudden" out and brought

her to 'this port. A survey has been held on her this

day by the Gapt. of the "Corwin," said survey consist-

ing of Capt. A. H.Harriman, Capt. W. H. Ferguson and

the carpenter of the U. S. Kevenue Cutter "Bear," and

the said vessel has been condemned. The Capt. of the

"Corwin" proposes to sell the cargo, which is wholly

damaged, as per consignments according to manifest,

also the vessel's hull. The advice for so doing by the

Master and owners of the "Corwin" was from Capt.

Tuttle of the IT. S. Revenue Cutter "Bear" and consid-

ered for the best interests of all concerned.

Capt. Panno, by agreement duly signed, with the mas-

ter and owners of the "Corwin," agreed to pay the sum

of 12500.00, U. S. coin, for the delivery of the launch,

lighter and two surf-boats at Nome, which contract has

been carried out by the master and owners of the "Cor-

win."

The master and owners of the "Corwin" demand that

the 12500.00 must be paid or they will hold the launch

i
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and lighters, hence, as agent of your company, I have

drawn draft on you for this amount, payable to the Pa-

cific Steam Whaling Co., and have drawn draft in favor

of the master and owners of the "Corwin" on the Pacific

Steam Whaling Co., as a draft on the Nome Beach L. «&

T. Co., could not be cashed in this place, and I trust

that you will honor my draft drawn on you on presenta-

tion. I shall hold lighters and launch until advice

from our office that said draft has been paid; in tiie

meantime will keep them employed as much as possible

placing their earnings at the credit of the Nome Beach

L. & T, Co., and hope to wipe out this indebtedness in a

very short time, but have drawn this draft on you as I,

representing the Pacific Steam Whaling Co., will not

assume any responsibility as to the safety of the launch

or lighters, but will endeavor, to the best of my ability,

to protect them from any damage or loss.

Trusting my action in this matter will be approved

by the Nome Beach L. & T. Co., I remain.

Yours very respectfully,

OMAR J. HUMPHREY,
Agt. N. B. L. & T. Co.

P. S. Enclosed please find copy of protest made by

Capt. Panno, A.

Then follows the bill of sale, showing the ownership

of the vessel:

To All Whom These Presents Shall Come, Greeting:

Know ye, that we, P. C. Howard, of San Francisco,

State of California, 23/32 part owner, Clarence Dicker
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1/32, and John L. Panno, o? said place, State aforesaid

(as appears by a bill of sale on record in the custom-

house in San Francisco, State aforesaid), 8/32, are to-

gether

SOLE OWNEElS

of the barkentine, or vessel, called the "Catherine Sud-

den," of the burden of five hundred fifteen —/lOO tons,

or thereabouts, for and in consideration of the sum of

fS.O'O, five dollars, lawful money of the United States

of America, to us in hand paid, before the sealing; and

delivery of these presents, by the "Nome Beach Lighter-

age and Transportation Company," a corporation organ-

ized and existing under the laws of the State of Cal-

ifornia, and having its principal place of business in

San Francisco, State aforesaid, the receipt whereof we

do hereby acknowledge and are therewith fully satis-

fied, contented and paid; have bargained and sold, and

by the presents do bargain and sell, unto the said Nome

Beach Lighterage and Transportation Company, its suc-

cessors and assigns, the whole of the said barkentine or

vessel, together with the whole of the masts, bowsprit,

sails, boats, anchors, cables, tackle, furniture, and all

other necessaries thereunto appertaining and belonging;

the Certificate of the enrollment of which said bktne. or

vessel, is as follows, to wit:



Frankfort Marine Accident etc. Ins. Co. 145

(Testimony of H. E. Pennell.)

UNITED STATEiSl OF AMERiIOA.

Permanent Official Number

Certificate Numerals Letters

279 125665 J. S. W. T.

Sec. 4319, Rev. Stats. (Oat. No. 538.)

OEiRTIPIOATE OF ENROLLMENT.

In conformity to Title L, "Regulation of Vessels in

Domestic Commerce," of the Revised Statutes of the

United S'tates.

F. C Howard, of San Francisco, State of California,

having taken and subscribed the oath required by law,

and having sworn that he owning 23/32, together with

Geo. Ekrem 8/32, and Clarence Dickey, of said place,

1/32, all of State aforesaid, are citizens of the United

States, and the sole owners of the vessel called the

"Catherine Sudden," of San Francisco, whereof Geo

Ekrem, a citizen of the United States, is master, and

that the said vessel was built in the year 1878, at Port

Ludlow, State of Wash., as appears by T. E. No. 83,

issued at the port of Port Townsend, Wash., Apr. 25/99,

now surrendered, now owners in part Home Port, and

said Enrollment having certified that the said vessel is

a barkentine built of wood; that she has one deck, three

masts, billet head, elliptic stern; that her length is

142.0 feet, her breadth 34.2 feet, her depth 11.1 feet, her

height — feet; that she measures as follows:
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Tons lOOths

Capacity under tonnage deck 384.85

Capacity between decks above tonnage decks. . .221.33

Gross tonnage 556

Deductions under Section 4153, Revised Stat-

utes as amended by Act of March 2, 1895

:

Crew space, 13.43; Master's cabin 11.85: 25.28

Steering gear, Anchor gear, Boatswain's stores,

8.06; Chart-house, — ; Storage of sails,

7.15 15.21

Donkey engine and boiler; propelling power. . .

.

Total Deductions, .40.49

Net tonnage, 515

That the following described spaces, and no others,

have been omitted, viz. , and , said ves-

sel has been duly enrolled at the port of San Francisco.

Given under my hand and seal at the port of San Fran-

cisco, in the District of San Francisco, this 26th day of

May, in the year one thousand eight hundred and ninety-

nine.

W. S. FARLEY,

Deputy Collector of Customs.

E. W. MASTIN,

Deputy Naval Officer.

To have and to hold the said barkentine "Catherine

Sudden" and appurtenances thereunto belonging, unto

it, the said Nome Beach Lighterage and Transportation

Company, its successors and assigns forever. And we,

the said F. C. Howard, 23/32, Clarence Dickey, 1/32,
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John L. Panno, 8/32, have and by these presents do

promise and agree, for ourselves, our heirs, executors

and administrators, to and with the said Nome Beach

Lighterage and Transportation Company, its successors

and assigns, to warrant and defend the said barkentine

"Catherine Sudden," and all other before mentioned ap-

purtenances against all and every person and persons

whomsoever.

In testimony whereof, we, the said F. C. Howard,

Clarence Dickey, and John L, Panno, have hereunto set

our hand and seal, this 15th day of February, in the

year of our Lord one thousand and mne hundred (1900).

F. C. HOWARD. [Seal]

O. DICKEY. [Seal]

JOHN L. PANNO. [Seal]

Signed, sealed and delivered in the presence of:

WM. H. THORNLEY.

(Then follows the acknowledgment before the notary

public.)

Counsel for plaintiff next introduced a letter admitted

by Mr. Jacobs to come from Voss, Conrad & Co., and

a reply thereto; said letter and reply were read in evi-

dence after being marked Plaintiff's Exhibit "I," are

as follows:
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' Plaintiff's Exhibit "I."

FRANKFORT MARINE INSURANCE COMPANY,

204-208 Sansome Street.

Voss, Conrad & Co., U. S. Managers.

N. T. James, Underwriter.

San Francisco, Jan. 31, 1901.

Nome Beach Lighterage and Transportation Co., San

Francisco, CaJ.

Dear Sirs:

In re Barkentine "Catherine Sudden."

We have heretofore informed your representatives,

vi^ho have come to our office with a document endorsed,

"Proof of Loss and Interest in the Barkentine 'Cather-

ine Sudden,' " that we could not entertain the same as

a proof of loss or of interest, because we did not con-

sider it such in any particular.

In order that we may be perfectly fair with you, and

that there may be no misunderstanding between us, we

wish to say why we do not think the document presented

of any value:

1. It fails to state whether the Nome Beach Lighter-

age and Transportation Company is a partnership, as-

sociation or corporation. If the last—as appears to be

the case from the name—it is not stated under the laws

of what State it is incorporated, nor where is its prin-

cipal place of business. Mr. Pennell, in an affidavit,

states that he is secretary, but the names of the other
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oflacers are not e^iven. We think that in the case of

proof of interest on the part of a corporation the in-

surer is entitled to the names of the President, Secre-

tary and Board of Directors.

2. This company does not acknowledge that Mr. Wal-

ter W. Gollin was or is its agent, or was in any way au-

thorized to act for it, as assumed by his certificate, or

otherwise.

3. There is no certified copy of the enrollment of

the vessel.

4. There is no affidavit from an authorized officer of

the assured stating the amount of insurance upon the

vessel at the time of the loss and the names of the in-

surers and the amount of the policy of each insurer.

5. There is no certified copy of the ship's log, which

should comprise all matters from the time of sailing of

the vessel to the date of the sale thereof.

6. There is no survey as to the condition of the ves-

sel nor any estimate as to the amount required to have

repaired it.

7. The protest, signed by J. L. Panno, is incomplete

and unsatisfactory.

8. There appears to have been a sale, but for what

reason or under whose authority does not appear; nor is

there any statement as to what became of the proceeds

of the sale.

In this connection it is but fair to you to say that we

have been informed that there was one or more re-

sales, concerning the details of which we have been
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unable to get saitisfactory information. We slionld

judge that any proper proof of loss should contain, full

and fair statement as to these sales.

In stating the foregoing we do not want to be under-

stood as asking for any other or further proof. All

we desire is that you should have our ideas on the sub-

ject in case you wish to present them.

We do not wish to be understood as admitting or

denying liability, for we have not yet been furnished

sufficient information to enable us to decide upon our

course intelligently. We thought that our position was

understood when we spoke to your representatives, but

as nothing has been done since, and as we do not desire

to prejudice you by any delay, we say that we will waive

the sixty days' time accorded to us by the policy for

payment after satisfactory proof, and agree that any

rights against us that you may have (without in any

way admitting that you have any), may be deemed to at-

tach upon our receipt of proper proof of loss and in-

terest, without the delay of the said sixty days.

We wish particularly to say that we intend to waive

nothing except the right to sixty days' delay. We do

not wish to be understood as admitting any liability,

for, as we have said before, you have not furnished us

any sufficient showing that we are liable.

In conclusion we would say this company had no at-

torney present, or examining witness or documents at

any meeting of the San Francisco Board of Marine Un-

derwriters in connection with the loss of the "Catherine
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Sudden" and we are frank to say tliat we do not believe

that you have placed before us all the information that

you could gain concerning; the loss of the said vessel.

Yours very truly,

VOSS, CONRAD & CO., Mgr.

N. T. J.

April 24, 1901.

Frankfort Marine Insurance Co., 208 Sansome Street,

City.

Gentlemen

:

In re Barkentine "Catherine Sudden,"

Regarding your letter of January 31, concerning the

proofs of loss offered to you in the above matter, we

have to say that, while your contentions therein stated

do not commend themselves to us as being well-founded,

nevertheless we are anxious and willing, as far as lies

in our power, to furnish you with everything to which

you think yourselves entitled, whether under the law

we be required to furnish such matters or not. Ac-

cordingly, we have gone to gTeat pains to secure what

we could of the papers and evidences suggested by you

as necessary. We have been delayed in this by the

absence of parties necessary to that end, and, not-

withstanding that you "do not want to be understood

as asking for any other or further proofs," we enclose

herein all of the matters mentioned by you that we have

been able to procure.

Taking up your demands seriatim, we have,
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1. An affidavit of H. E. Pennell to the effect that

the Nome Beach Lighterage and Transportation Com-

pany is a corporation organized under the laws of the

State of California, with its principal place at the city

and county of San Ftancisco, in said State, and also

stating the names of the President, Secretary and Board

of Directors. In addition thereto we enclose a copy

of the Articles of Incorporation.

2. Kespecting" your statement that you do not ac-

knowledge that Walter W. Gollin was your agent, or

was in anywise authorized to act for you, we have noth-

ing to say. That matter is subject of proof and will be

properly treated when the time comes to consider it.

3. We herewith enclose a certified copy of the en-

rollment of the vessel, notwithstanding we have here-

tofore furnished you a copy of her bill of sale, which we

take it, is the only proper and true evidence of owner-

ship.

4. We also enclose the affidavit of H. E. Pennell,

stating the amount of insurance upon the vessel at the

time of her loss, and the name of each of the insurers,

and the amount of the policy of each insurer.

5. We have heretofore furnished you a certified copy

of the ship's log, which contains a faithful copy of the

log of said vessel from the date of her sailing up to her

arrival at Nome Beach. This is contained in the cap-

tain's protest. The original log is in the possession of

our attorney, Mr. Nathan H. Frank, in the same build-
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ing with 3^011, and open to jou for such inspection as you

deem advisable.

6. We have not furnished you with the survey men-

tioned in this article, because we have been unable to

procure the same, although we have made diligent in-

quiry to that end. To this effect we have furnished you

with the affidavit of H. E. Pennell. We have also fur-

nished you with the affidavit of A. H. Harriman, one of

the surveyors, giving the details of this survey, so far

as he was able to remember them.

7. Though you state that the protest signed by J. L.

Panno is incomplete and unsatisfactory, you fail to

state in what particular the same is incomplete and un-

satisfactory.

8. With regard to the sale mentioned in your eighth

subdivision, we herewith enclose, in addition to the mat-

ters on this subject already presented to you, the affi-

davit of Samuel Knight, which contains all the further

information, touching upon this question, that we have

been able to procure since presenting our proofs of loss.

We cannot afford to let the statement with which

you close your letter pass unnoticed. You say, "We are

frank to say that we do not believe that you have placed

before us all the information which you could gather

concerning the loss of said vessel." You are perfectly

safe to state that you do or do not believe a matter,

without the fear of successful contradiction, but we

ourselves, are also safe in asserting that neither you nor

any fair-minded person can have the slightest ground
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for such a belief as that above indicated. The whole

history of this case is marked with the evidence of our

desire and anxiety to give you full possession of every-

thing that we could procure in the premises. And

though you say that you had no attorney present for ex-

amining witnesses or documents at any meeting of the

San Francisco Board of Underwriters in connection

with the loss of the "Catherine Sudden," you know, as a

matter of fact, that a meeting of the members of such

board was held, at which an attorney representing the

underwriters was present, and to whom we freely sub-

mitted everything we had or knew of on the subject, and

everything asked for. We will not, at the present time,

undertake to discuss with you the question as to whether

or not said attorney represented you, suffice it to say

that the knowledge of this proceeding precludes you

from entering an honest belief that we have not placed

before you all the information which we could gather

concerning the loss of said vessel.

Yery truly yours, etc.,

NOME BEACH LIGHTERAGE AND TRANS-

PORTATION CO.

[Seal] By H. E. PENNELL, Secy.

Next counsel introduced in evidence as part of proofs

of loss the affidavit of Samuel Knight. It is as follows:

i
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In The Matter Of The Barkentine "^

"CATHERINE SUDDEN", etc.
J

State of California, "^

> ss.

City and County of San Francisco.
J

Affidavit of Samuel Knight.

Samuel Knight, being first duly sworn, deposes and

siays:

That he was engaged as procteir and attorney in the

case of Benson et al, against the barkentine "Catherine

Sudden" etc., in the United States District Court for the

Second Division of the District of Alaska, and to the

best of his present recollection, in the albsence of the

papers and memioranda in the case, which are now at

Nome, states the following facts:

The said barkentine reached Nome about June 10,

1900, in dismantled condition, in tow of the schooner

"Corwin" belonging to the Corwin T'rading Company.

A Board of Survey, called by the master of the vessel,

Captain Panno, and consisting of Captain Ferguson,

another shipmastei* (whose name has at present es-

caped affiant's recollection) and the ship's carpenter of

the Revenue Cutter "Rush," Tevernd by name, pix)-

nounced the barkentine to be a comstructive total loss,

and if affiant remembers correctly, recommended its

sale; the vessel and a considerable portion of her cargo

then on board of her was, on or abound: the 14th day of

June, 1900, sold at public vendue to the highest bidder
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upon advertisement inserted once in a paper to Nome,

and upon notice posted in half a dozen eonispicuous

places there for a period of about four days. The vessel

brought |1,350 cash at such sale, which, as far as affiant

knows, was fairly managed and honestly conducted; the

entire proceeds therefrom aggregated a trifle over

18,000.

The cargo was sold as it wias on the vessel, the pur-

chaser assuming all risks as to its condition, and all

changes and expenses of hoisting it to sihip's tackles,

and lightering it on the shore, which was then a very

expensive service and could only be considered with

difficulty. The sum whicih was realized from this sale,

less expenses, etc., the Oorwin Trading Company, which

was managing the sale, was willing to pay into the reg-

istry of the court as soon as it was established at Nome.

Shortly after the U. S. District Judge for the Second

District of Alaska reached Nome, several members of

the "Oorwin" crew, libeled the barkentine and so much

of her cargo as they could find for salvage, and moved

to set aside said sale of the 14th of June. This sale was

shortly thereafter set aside by said Judge without ade-

quate cau'se, as affiant believes. A resale of the barken-

tine and a portion of her cargo as it was then on board,

under order of Court, shortly thereafter was miade, and

the former brought |50 less on the second tlran it did

on the first sale, the cargo on board selling at similarly

low figures, as far as affiant remembei*s. When such
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resale was ordered, the offer of the CorTV' in Trading' Com-

pany to pay into the registry of the Court said sum of

|8,000 was withdrawn, and the money was thereafter

held by that company to be refunded to the persons en-

titled thereto.

Several weeks after the second siale the barkentine

struck on the bar at the mouth of the Snake river in

a violent storm and was uttterly wrecked. The same

storm that wrecked "Sudden" destroyed, buried in the

sand and washed to sea other portions of her cargo

which were being kept by the Corwin Tl'ading' Company

to be resold under order of the Court. The testimony

taken in this case showed that some of the cargo was

utterly destroyed and thrown into the sea at the time

the barkentine was caught in the ice and rescued by the

"Corwin." Some of the cargo, consisting of canned

goods, was more or less damaged, and some of it reached

Nome anchorage in good condition. Most of it was re-

moved and scattered after the first sale. The Corwin

Trading Company purchased over half of the lots of

goods thus sold, and while it was ready at all times until

some of it was destroyed as aforesaid, to produce it and

have it subjected to the resale ordered by the Coua't,

nevertheless, it has also filed a claim for salvag'e thc^re-

of, claiming furthermore a lien thereon for certain ex-

penses incurred in connection therewith.

SAMUEL KNIGHT.
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Subscribed and sworn to before me this 10th day of

April, 1901.

[Seal] FRANK L. OWEN,

Notary Public in and for the City ajid Oo'Uflity of 9an

Francisco, State of California.

Counsel next introduced in evidence as part of the

proofs of loss the affidavit of H. E. Pennell, which is as

follows:

Affidavit of H. E. PennelL

State of California, ^
L ss.

City and County of San Francisco.
J

H. E. Pennell, being first duly sworn, deposes and

says: That at all the times herein mentioned he was

and still is, the secretary of the Nome Beach and Ttrans-

portation Company, a corporation. That said company

is a ciorporation organized under the lajws of the iState

of California, with its principal place of business at the

City and County of San Francisco, in said State. That

the president of said corporation, at all of the siaid times

was. and still is E. T. Kruse, of the City and County of

San Francisco, and the Board of Directors of said Cora-

])any is H. B. Madison, San Francisca, California; Robert

Chapman, Oakland, California; W. E. Balcom, Sun

Francisco, California; E. T. Kruse, San Prancisco, Oal-

ifornia, nrd V. U. Pennell, San Frandsco, Cal.

That at the time of the loss of the "Catherine Sudden"

the said vessel was insHiTed in the following companies,
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and by each of them for the several aanounts herein-

after set forth, to wit:

In the Nippon Sea and Land Insurance Company, Lim-

ited of Osaka, Japan, for the sum of two thousand

(12,000) dollars in the New Zealand Insurance for the

sum of one thousand (|1,000) dollars; in the Associated

Assurance Companies, Limited, in the sum of two thou-

sand five hundred (|2,500) dollars; in the Swiss Marine

Insurance Companies, Combined, in the s'um of two

thousand (|2,000) dollars; in the Frankfort Marine In-

surance Company of Frankfort-on-the-Main, in the sum

of two thousand five hundred (f2,500) dollars; and

further deponent saith not.

H. B. PENNELL.

Subscribed and sworn to before me this 22d day of

April, 1901.

[Seal] HOLLAND SMITH,

Notary Public in and for the City and County of Sa;i

Francisco, State of California.

Next counsel offered in evidence a copy of aibandon-

ment. Mr. Jacobs oibjected on the ground that the com-

plaint does not contain a statement that the albandon-

meut was mad(\ That the sni'it, as construed by defend-

ant, and as we have prepared to meet it, is an action

on an actual total loss, and if there is not an actual

total loss, the abandonment is immaterial. Counsel

called attention to the fact that there w'as a demurrer

on the ground of uncertainty in this particular which
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the Judge overruled, and that in the argiimient counsel

for plaintiff has stated that he had not pleaded aband-

onment. Counsel for plaintiff denied that he had so

stated and claimed the right to prove a total loss,

whether it be active or whether it be constr'uictive under

a general allegation. The Court overruled the objection

to which ruling counsel for defendant then duly ex-

cepted. (Exception No. 10.)

The notice of abandonment is as follows:

NOTICE OF ABANBONMENT.

To the Frankfort Marine Insurance Company of Ftank-

fort-on-the-Main, Germ'any, and to Voss, Oonrad &

Company, Its General Agents.

Please take notice that the barkentine "Clatherine

Sudden" insured with you for t\\"enty-flve hundred

(12500) dollars under your two policies of insurance num-

bered respectively 16,746 and 16,881, in favor of the

Nome Beach Lighterage and Transportation Ck)mpany,

has been heretofore, to wit, on or about the 3d day of

June, 1900, wrecked while upon a voyage from Ban

Francisco to Cape Nome, Alaska, by perils insured

aigiainst in your said policies, and that said vessel was

thereby damaged and injured to such an amount as ren-

ders your companies liable under said policies as foT a

coinstructive total loss, and the said Nome Beach Light-

erage and Transportation Company therefore, hereby

abandons to y(Vu as insurers on the said vessel all of its

right, title and interest in and to the said barkentine
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"Catherine Sudden" and in and to the proceeds thereof,

in the proportion that the sum insured thereon beats to

the valuation in said policies and gives notice that said

insured intends to claim from you the whole sum insured

as for a total loss.

And said Nome Be'ach Lighterage and Transportation

Company hereby assigns, transfers and conveys abso-

lutely to you all of its right, title and interest in and to

said abandoned property, and subnogates you in its place

and stead as to all claims which it now has or may here-

after acqiuire, in law or in equity, as against any person

or persons, vessel or vessels, corporation or government,

for reimbursement, damages or compensation, in conse-

quence of the loss so sustained by it as aforesaid; to-

gether with the right and privilege of suing for the same

in its naime, but without cost to said Nomie Beach Light-

erage and Transportation Company.

San Francisco, Aug. 16, 1900'.

NOME BEACH LIGHTERAGE AND TRANS^

PORTATION CO.

[Seal] By E. S. KRUSE,

:

\

Pres.

Witness: H. E. PENNELL,
' Secy.
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WALTER W. OOLLIN was next called as a witness

for plaintiff and being- duly sworn, testified as follows:

In the spring of 1900 I was agent of the San Francisco

Board of Marine Underwriters at Niome. Previous to

that time I had been manager of the Tirans-Atlatntic

Marine Insurance Company in this city for 25 years.

I remember the "Catherine Sudden'^ being at Nomie.

When I landed at Nome on the 14th of June, I hap-

pened to be going «up the principal thoroughfare and

noticed a big crowd. There was a sort of a platform

there, and I inquired what was going on. They said

there was a sale going on. I went up to some of the

men at the door and inquired what it was, and they told

me it was the "Catherine Sudden." Immediately I

heard that and having just landed and being the repre-

sentative of the Board of Marine Underwriters, I con-

sidered it my business to go forward and find out what

wias being done. I immediately stepped forward and

said, "Oentlemen,"—they had not coimmenced the sale

yet—"I have to inform you"—^handing my card—^"that I

am the representative of the Board of Marine Under-

writers at San Francisco, and before this sale goes on

I must have full particulars albout it, or 1 will protest

against the sale." They welcomed me. I went to the

platform and the sale was stopped for an hour or two.

This happened in 1900, and I cannot give the exact de-

tails in regard to the hour or dates of anything. I siaw

tlie certificate that had been signed by two competent

surveyors, one of whom I knew personally. The sale
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was stopped at my suggestion. I inquired what they

were doing of the parties there. There were several par-

ties there I knew. I saw the Corwin people. They

were in charge of this thing. I think Mr. Eustace was

there. At my suggestion the sale was stopped until

such a time as I would be satisfied that the thing was

done according to what I considered the wtay it should

be done. Afterwards I investigated the papers. The

survey of the vessel was the paper presented to me.

Captain Harriman was one of the surveyors of the ves-

sel. Captain Ferguson was another and the carpenter

of United States steamer "Bear" was also another. I

was also personally acquainted with Captain Harri-

man and had been for twenty years or more. I ex-

aimined the survey, but no other papers. I made in-

quiry of the bystanders concerning the conditions. I

satisfied myself that the necessary notices had been

posted. Then I allowed the sale to go> on. I indicated

that by informing them that the sale could go on; that

I was satisfied; that they had done everything that was

necessary in my opinion. :

There wias a second sale of the boat at which I was

present. It was conducted by United States Marshal

Vawter, I think. I did all I could to protect the in-

terests of the underwriters by helping bid her up until

she reached the price she sold at the previous sale. I

think it was |1,300.

Q. Did you employ anybody as an attorney on behalf
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of the Board of Marine Underwriters, to protect their

interests in that salvage proceeding?

Mr. JACOBS.—We object on the ground that the evi-

dence is incompetent. It is not shown he had authority

to bind the Frankfort Marine Insunance Oompany by

employing anyone.

The COURT.—I overrule the objection.

Mr. JACOBS,—I will take an exception. (Exception

No. 11.)

A. I did. 1 employed W. M. Willett attorney to look

after interests of underwriters in re "Catherine Sludden"

salvage case, he to receive ten per cent of the amount

recovered by underwriters. Mr. Willett was recom-

mended by Mr. Knight.

Cross-examination.

1 did not go on board the "Catherine Sudden." I did

read my instructions.

Q. I will lask you if you read this instr<ujction : "The

agent is to be watchful at all times, and particularly so

during and after a gale; and on hearing of a wreck or

wrecked property, he is to endeavor to be the first to be

en board the wrecked vessel, or the place of disaster,

or where wrecked goods come on shore." Did you go oa

board the wrecked vessel?

A. That applies to ciases where it might happen when

I was present at the place, but this had happened, and

the sale was being proceeded with at the moment I
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landed ait Nome. It does not apply to anything like

that.

I arrived in Nome on the 14th of June, on the steamer

'^St Paul." We did not fall in with the "Catherine Sud-

den" going up.

Q. You did not consider it worth ychr while to g^' on

board of the vessel and see if any real occasion existed

for its sale? A. No, sir.

Q. About this survey that you speak of, did yoTi take

a copy of that survey? A. I think I did.

Q. What did you do with it?

A. I could not say. I am not positive about it. T

am pretty well certain that a copy of the survey was

handed to me and mailed to Mr. Woods. Whether Mr.

Woods received it or not, I cannot say. I have not seen

it since I mailed it, if I did mail it, and I think I did.

I would not swear to that. I was handed the survey.

Q. Are you not certain you did mail it?

A. I am pretty certain, but I would not like to take

my oath—I am pretty well certain that that was mailed,

and I think my letters to Mr. Woods would indicate

that.

Q. Please look over these letters to Mr. Woods that

are here and see if there is any indication of mailing a

survey. I would like to see that survey, if we can

find it (handing letters to witness).

A. I do not see any mention of it in these letters.

Q. Would it not be most likely that if you had mailed

a survey, you would refer to it in the letter?
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A. I might, and I might not. Under the circumstan-

ces which existed there, it would be very probable that

I would not.

Q. Mr. Gollin, you are an old-time business man?

A. Yes, sir.

Q. Is it not customary when a business man sends a

letter containing an enclosure, to refer to the enclo-

sure?

A. Under certain conditions, yes. In the condi-

tions that existed at Nome at that time when every-

thing was in chaos, no.

Q. State the conditions under which it is not cus-

tomary to refer to an enclosure.

A. I do not say it is not customary.

Q. Don't you always do it in a matter of your or-

dinary business?

A. I do it when I think of it. I might, in the stress

of business, which I can explain to you if you will al-

low me—I have been told not to say anything extran-

eous—I was a very busy man, and I might have taken

the survey and simply addressed it, I do not know. T

do not say anything of the land, but the chances are, if

I had the time, I would certainly mention it to Mr.

Woods in the letters which I forwarded to him.

Q. You were not so busy a man but that you could

write a letter of three pages closely written?

A. Very likely.

Q. Is it not probable, Mr. Gollin, that if you had en-

closed the survey in this letter, this being a long and
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elaborate letter, that that survey would have been re-

ferred to in the body of the letter or in a postscript, or

in some form? A. Probably.

Q. Your best opinion, after reading this letter, is

that you did not send a copy of that survey?

A. I don't consider that a very long and elaborate

letter.

Q. What is your best recollection, after seeing this

letter, as to whether or not you did send a copy?

A. This discussion having come up about it, you

must remember this is a thing that occurred years ago.

I have been in various parts of the world since then,

and my mind is not as fresh as it might be. If I am not

mistaken—whether I sent a copy or not, I am not posi-

tive, I cannot say, I would not like to say—but I have

the impression that one was sent. How it was sent or

by what means, I could not say.

Q. Were you present at the sale of those goods?

A. Yes, sir.

Q. Who bought the coal?

A. I could not tell you,

Q. Did you take any pains to ascertain who was

bidding at that sale? A. Yes, sir.

Q. Who were the bidders?

A. As far as I could; for instance, I tried to ascer-

tain the owners of the goods, and in fact postponed the

sale in order to allow certain parties who were owners,

notably the very one whom you mention, the Alaska

Exploration Company, owners of the coal, and sent them
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notice to come in and bid at the sale, that the sale was

going on. We stopped the sale in order to let the peo-

ple who had goods bid on them.

Q. Do you know the names of any people who bid

at that sale?

A. I do not, I do not remember now.

Q. Do you know where the goods bought at that sale

actually went? A. No, sir, I do not.

Q. You never saw them afterwards?

A. I never took any pains to find out afterwards.

Q. As a matter of fact, was not that coal bought by

Captain Humphreys?

A. No, sir, I don't think so. I would not like to tell

you. I know nothing about it. If I might tell you my

reasons why I did not know anything about that

—

Q. That is another matter?

A. There was some purchase at the sale a portion of

the time I was there when we discontinued the sale for

the purpose of giving notice to the Alaska Exploration

Company and others, to come and protect their goods.

IQ. In your instructions, Mr. Gollin, did you notice

the following): "Auctions. In cases of public sales,

where combination amongst buyers is likely to result

in property being sacrificed, the agents should see that

sealed tenders are advertised for, if such a course can

be legally pursued"?

A. Yes, sir, I read that. I did not do anything of

that kind. I did not fear a combination among the buy-

ers at that sale. I heard the announcement that the
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auctioneer made at tliat sale. It was to the effect that

this was a sale of the "Catherine Sudden's" cargo and

hull, and recitino^ the facts. I think there was a copy

of the notice of what had been posted up read; in fact,

they had a very competent auctioneer—remarkably so.

I could not tell you what he said.

Q. Don't you remember that he said that this ves-

sel had been plundered, and that you take those things

or not as you find them, and that the stuff is in the

hold of the vessel, and you will have to get it out your-

self. Do you remember he said th^t?

A. Not in those words.

Q. What did he say about that?

A. I remember that notice was given to purchasers

in order to protect the sellers, that the goods would be

sold as per bill of lading—not bill of lading—as per

shipping manifest, and we sell these goods just as they

appear on the manifest, and you buy them, and we are

not responsible for any shortage that may be there.

Another thing is, that we do not bind ourselves to take

these goods from the hold of that vessel; that arrange-

ments can be made at the rate of, I think, f2.50 per ton

to put that freight from the hold on to the deck or in

lighters alongside, I cannot say which.

Mr. JACOBS.—Q. Why, was it necessary to make

arrangements to put the stuff from the hold on to the

deck? What was the condition in reference to that?

A. The first thing was, as far as that was concerned

—the labor was very high there In those days. I was
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myself paying fl.50 per hour, and the conditions there

existing at Nome you could not realize unless you were

there yourself. They were not the same as if a vessel

comes in a dismantled condition into San Francisco and

everything en regie.

Q. I am asking about the conditions, and not for a

general essay on Nome?

A. I am specifying why these terms were made.

Labor was labor in those days.

Q. I am asking about the vessel? What was there

about the condition of the vessel that made it necessary

to make a charge for putting the things from the hold

to the deck?

A. I don't know that there was anything particular

more than she was in a dismantled condition, that is

all.

Q. Were the ordinary ship's tackles and appliances

for lifting out cargo on the vessel there, or were they

not? A. I could not say that.

Q. You did not even investigate that?

A. No, sir.

Q. And you were representing the Underwriters up

there? A. Yes, sir.

Q. Trying to get the best possible price for every-

thing? A. The best possible price.

Q. Did you ask that this sale be postponed so that

you might go over and examine that boat?

A. No, sir.
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Q. Did you yourself make any investigation as to

what was on that boat before the sale?

A. No, sir, I simply took the manifest that was all.

Q. Did the manifest contain a statement of the kind

of material, or did it simply say "Lot 1, consigned by

so-and-so to so-and-so"? A. That is all.

Q. It did not state what was on?

A. I don't think it particularized; just an ordinary

ship's manifest.

Q. It might have been flour, and it might have been

coal?

A. It might have been flour, and it might have been

coal. It would have been immaterial, because you could

not get a lighter to take the goods from the vessel. A
lighter was worth $1,000 a day, and a storm might have

come on at any moment.

Q. A lighter was worth $1,000 a day?

A. Yes, sir, probably.

Q. Did you not investigate and find out that the

Nome Beach Lighterage and Transportation Company

had a lighter there? A. No, sir, I did not.

Q. You did not ask about it?

A. No, sir.

Q. You did find that lighters were worth about

11,000 a day?

A. That is about what a lighter was worth. There

were no lighters to be had at that time.

Q. Don't you know that a part of the cargo of this

vessel was a lighter and lighterage plant?
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A. I did know it^—I will not say that. My recollec-

tion is a little vagne about that. I heard about that. I

don't think I knew it at the time. I did not take any

pains to inquire particularly what was on that vessel at

all. I did ascertain that the notices had been posted.

I never saw them. I had just arrived. I took several

parties' word for it. I think the sale was actually had

in about two hours after I arrived. I cannot say what

time I got there. I know it was the time that the sale

was beginning when I arrived on the main street, I

think. It was in the morning sometime. Between the

time I arrived there and the time the sale actually went

on I was investigating the facts and I went over to the

office of the Pacific Steam Whaling Company.

Q. 'Did you see anything in your instructions that

you understood authorized you to consent to a sale?'

A. Why, certainly I do.

Q. Please find it (showing copy).

A. I see, in regard to my instructions, it says about

auctions and auction sales, and how I should be gov-

erned in regard to merchandise. It applies the same

to hulls.

Q. Does it say anything about your authorizing a

sale?

A. It does not exactly tell me, W. W. Gollin, to sell

a vessel, but having been an Underwriter of 25 years'

experience in this town, I know something about the

business, that is all. I am not a baby. I know what

course to pursue right in San Francisco, itself.
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Q. On that basis you anthorized that sale?

A. Yes, sir.

Q. You say you were at this second sale?

A. Yes, sir,

Q. Who boug:ht the coal?

A. I could not say.

Q. Who boujjht anything?

A. I cannot tell you. I did not pay any attention to

that at all. It was none of my business.

Q. Did you pay any attention to the first sale?

A. Yes, sir.

Q. Who bought anything at that first sale?

A. I could not tell you.

Q. Who bid for anything?

A. I don't know. Dick, Tom and Harry, the same

as they would at auction sales in San Ftancisco—^any-

body. I knew that the Corwin Trading Company act-

ually had possession of that vessel with whatever was

on her and that they claimed that there was salvage due

them and from my experience as a marine underwriter

I knew that salvage is allowed for saving things.

Q. And you knew it was quite common to adjust sal-

vage, didn't you?

A. It is generally left to the Court, is it not? I

think generally salvage cases are left to the Court. In

this case it was understood it was to be left to the de-

termination of the Court.

Q. You say it was understood, did you have any

such understanding?
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A. Yes, sir, Mr. Corwin told me that the salvage

case would have to be left to the Court. I would not

undertake to allow anything on that.

Q. Mr. Corwin told you that, and you took it for

granted?

A. The president of the Corwin Company.

Q. You did not protest about that and ask him what

had to be paid?

A. I don't know. I think they claimed the whole

thing. I told him I could not allow anything like that,

and that that would have to be settled, or by the Court.

Q. Did you ever see a case in which the salvor got

everything?

A. No, sir, but Nome is very different to down here.

Q. Your understanding of "salvage" is saving for

the benefit of the salvor?

A. No, sir, for the benefit of all concerned.

Q. You did not institute proceedings for the purpose

of determining how miich they should get for salvage?

A. My dear sir, there was no Court at Nome when I

landed there, or for many months after. When I say

"many months," certainly two and a half or three

months before Judge Noyes put in an appearance.

Tliere were no courts there.

Q. You are just as sure of tlhait as anything you have

testified to?

A. I am just as positive as anything I have testified

to.
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Q. Let us fix the dates? You landed on the 13th?

A. On the 14th of June. I think Judge Noyes got

there about September something, somewhere around

there.

Counsel for plaintiff next offered in evidence the

Deposition of Captain A. H. Harriman.

The witness testified that he was a master mariner

and had been engaged in the lightering business at

Nome and had been at Nome since 1900'. That last sea-

son he was surveyor for the Board of San Francisico

Marine Underwriters (the deposition was taken Jan-

uary 3, 1903), he had been a master mariner for 24 years.

I am now the surveyor for the San Francisco Board of

Marine Underwriters and was last season. I was in

Nome in June, 1900, and know the barkentine "Cather-

ine Sudden" being there when she came into Nome.

That the "Catherine Sudden" came into Nome totally

dismasted; bowsprit gone about G feet outside of the

knightheads; foremast gone 5 to 6 feet above deck;

mizzenmast about 15 to 10 feet above the deck ; all spars,

rigging, blocks, iron work, and everything attached,

gone; the decks were badly cut up, several holes cut

through them; the stems gone about nine feet above

water, and as far as we could see below water.

It was completely into the wood ends. The wood

ends were started on the port side; some of the butts

started on the port side. There was a hole in her star-

board side. Witness testified to having received writ-
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ten notice to and having made a. survey at the request

of Mr. Huestis, of the Corwin rompany, together with

Captain Ferguson, one of the members of the Chamber

of Commerce, and the carpenter of the United States

ship "Bear." They then made a thorough examination

of the ship and made a report and recommended that

the vessel and cargo be sold for the benefit of all con-

cerned. We estimated the remasting, sparring, rigging

blocks, iron work, and sails at $9,000, and we esti-

mated the repair to the hull, to put the ship in condi-

tion, at |4,0W. It would have cost flO,000 to have

towed the ship to Seattle at that time. Those figures

were, in our opinion, true figures of the cost of the re-

pair of that vessel as near as we could get at them.

That Nome is not a port of safefty at any time, there is

no port of safety there, and the vessel was in danger

lying at anchor off Nome in her dismasted and damaged

condition and liable to go ashore at the first gale. She

had no masts or spars or anything to get off shore witih.

You may have a gale at any time or any season, and she

was liable to go ashore at any time when she got a gale

of wind, and if she had gone ashore she would have

broke up and been a total loss. The vessel and cargo

were sold, the witness understood, but he was not at

the sale. There were no facilities there for repairing

the damage and it was hard to land the cargo on ac-

count of the beach being lined with cargo for five miles.

This damage that we reported was damage that was the

result of the perils which the vessel met with on her

way up. The damage reported did not include wear
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and tear, the damage sustained on the voyage. We es-

timated no wear and tear. We knew nothing about

that. We did not make a survey for that purpose. We
should have made our report different had it been any-

where else except Nome, or if there had been any-

where where there had been a safe harbor or warehouse

facilities, or wharf, or anything of that kind. We
should have made our report ordering the cargo landed

for a fiu'ther examination. But, under the conditions

at Nome at that time, it was an utter impossibility to

land that cargo, and keep it intact together, all in one

place. There was no warehouse to put it into. There

were no facilities at Nome to repair the vessel.

Cross-examination.

All three masts were apparently broken off. Any

ship that is laying over on her broadside or anywhere

near her beam ends, with the whole strain on her masts,

where the rigging is cut, the masts will break. I sup-

pose they broke from the absence of rigging. I do not

know how the rigging came to be gone. If the rigging

had held intact, the masts would have stayed there.

The rigging was gone completely; nothing left but the

lower deadeyes. The deadeyes are put into a strap and

there are three holes through the lignum vitae sticking

up above the side of the ship to which the rigging is

fastened. The three holes receive a rope called the

lanyard. That is what we set the rigging up by and se-

cure it with to the side of the ship. The only thing
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left of the rijriG^ing were these deacleyes. I suppose

there were eighteen on a side and all of the ropes and

connections were gone. In the estimate of repairing

we made an estimate of what about the whole would

be. Being pretty familiar with the rigging of slii]*s

and so on, I knew about what it would cost to repair,

sail and rig that ship. We did not go into details as to

the charge for repairing of the main mast or to weigh

the rigging, or the spars, or the yards of canvas she

would take. We made it as to a ship of that size, about

what the usual cost is. Tliere was no place where she

could get a spar or anything of the kind nearer than

Seattle. A mast would cost something like |200 here

in San Francisco. It would be a little cheaper in Se-

attle. In rigging the masts, the mizzen would not be

as much as the fore and main. The rigging consisted

of ropes and wire. The bowsprit was gone. I don't

remember whether it was cut or broken. It would be

easy to break a, bowsprit with spars falling, and with

the stays that I have just been explaining to 3^ou at-

,tached to that, and all go into the water, more espe-

cially if the ship was forging ahead. Something might

fall on it and tliat might occur from the absence of

rigging letting something down on top of it, and if you

cut the rigging and the ship is over on her broadside

her spars are bound to go. I did not see any remains

of the sails of rigging about the vessel. All of her

standing rigging was gone completel}^ There might

have been a very little of the running rigging left. The
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masts might have ji^one by blowins: for all I know. The

decks had been ripped np, presumably to put the pumps

in to pump her out. It could not have been to ^et at

the cargo in the hold because I found no cargo under

those holes and hatches. The stem was gone in part,

knocked off completely, flush with the wood ends for

9 feet. That was as far under water as we could see

inside of the wood ends. It would have required a new

stem. There was nothing to hold the wood ends to,

not a thing. Some of the butts were started. To re-

pair that would have meant calking the old holes and

rebolting. I am sure that the damage was on the star-

board bow and also the stem was knocked to port you

could tell by the way the wood end was split that the

blow was struck from the starboard bow. That is to

say the stem or anything that would be knocked would

be knocked in the opposite direction from what the

blow came. I do not remember whether that knocking

in consisted of a port hole or not. I went down and

examined.

The hole that was made through the ship^—they had

to put a temporary repair apparently, a hatch, I should

say it was, and that hatch was tommed off with spars

against the port and ag-ainst the stanchions and against

the beam to hold it in place. It was impossible for me

to see the break, because that was under water and we

could not take the tom down or the ship would fill

again. We sounded her pumps on boarding her and

again after two hours and she was not making any
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water while she was at Nome. The reason why I

thonjiht the ship should be sold was largely on account

of the absence of any means of locomotion and the ex-

pense of bringing the ship to port. I am speaking now

as a surveyor using my best judgment in the case. TTiat

to bring that ship to port where she could be repaired

and put her in shape where she went to sea would cost

a great deal more than the value of the ship. Vessels

cannot remain there with safety if they have masts,

sails, spars and rigging and all other things that are

required to move ships in case we desired to move them

because the "Alaska" came ashore with spars, rigging

and everything in the same month intact so that it does

not apply always even with spars up. If a ship should

commence in season before a gale comes on she could

get off shore but if she waited until a. gale gets blow-

ing with all yom' spars and rigging and sails you are

not going to save her. I would not have started her to

sea with her stem in that condition. I have not seen

ships sailed witli safety with a stem in a condition as

bad as that. I should not want to try it. As far as

repairing the stem was concerned, that would require

nailing, calking and bolting. You would have to put

a new or a part of a new stem in there.. I do not see

any way in which you could patch that stem up. I

should say you would want a stick of timber that would

work 14 inches thick by 8, that would have worked that

stem up as it was drawn up on the curve and then be-
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low water as far as we could see. What her condition

under the water was, we could not tell.

Q. With that new stem, however, she would have

been all right had she sails and implements of locomo-

tion?

A. Yes, sir, I do not see anything to hinder it if she

had a stem in her. I made inquiries as to the cost of

towing her to Seattle from the "Mary D. Hime," which

was the only ocean towboat we had there at that time.

I asked Captain Humphreys, before we made the ex-

amination, contemplating that that might be done, not

finding the ship in such a bad state, I asked him, in case

we found that we could tow her and it was practicable

to tow her, what he would tow her to Seattle for, and

he said, |10,000. That was Omar J. Humphreys. Any

steamer would tow her. There were steamers coming

from Seattle to Nome quite regularly at that time. I

did not inquire of any other steamer. They ordinarily

came up full, and went back practically empty, but they

were paying big freights and they were in a hurry tb"

get back. Captain Humphreys was the only man I

asked, and from his estimate I estimated that it would

cost |10,0O0 to tow the vessel to Seattle. That was

not the principal reason for recommending that she be

sold. I calculated her repairs without regard to tow-

ing;, would have covered her valuation. I was at Nome

from then on until about the 5th of August. I was in

the lightering business with the Pacific Steam Whaling

Company. I do not remember what became of the car-
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go of the "Catherine Sudden," although I might have

seen it. We took out one or two lighters of the cargo

that we sent up the beach, but not more.

I remember a lighterage plant that was brought up

on the "Catherine Sudden." It consisted of a tow-

boat, one lighter built, and another knocked down,

which was afterwards put together. The towboat was

used by Captain Humphreys as soon as it arrived there

for the purpose of unloading vessels. I have been in

the lighterage business since 1900. I know something

of lighterage plants, and have investigated their cost,

and am as familiar as a person in the business ordi-

narily is with such things. A lighterage plant at that

time at Nome was in great demand. They were short

of lighters most of the time up to the middle of July.

It is pretty hard to tell the earning capacity of a

lighterage plant such as this in the month of June, fol-

lowing June 10, 19O0, but I estimate that through the

month of June, taking a contract at |12.50, you would

get about |3.0O net. I think that was something above

the average. Some contracts were from |12.50 down

to |7 and $8 in 1900. We had some contracts for the

full season at |8. Whether there was money in it at

that figure is owing a good deal to what your cargoes

are, like anything else. There was not much money

made out of |8 in 1900. The "Dorothy" and the two

boats after the knocked down boat was put together the

two boats would carry about twenty to twenty-five tons

apiece, and they probably would make six trips with
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them; in twentj^-four hours, three trips each. That

would be about 30O tons a day for the two lighters. We
got f25 a line outside of our own work. Every time

they towed the lighter back or forth, it was |25, that

was through June, and outside our own work for towing

other lighters. The towboat might make more than six

trips a day and there was plenty of business for the

towboat through the month of June. She might make

twenty, and she might not make more than four. If

you had steady employment running day and night, of

course; a good deal more than ten or twelve at that

time; but you must remember that your boats cannot

be running all the time. In the first place, she may

have to go alongside of a ship for two horn's waiting

for a lighter, and she may not be able to get her surf

buoy, and have to make a half a dozen attempts before

she can do that, but then, if you have smooth water of

course you can do a great deal more than in rough

water. During the month of June there were storms.

The "Alaska" was lost in June just before the "Sudden"

came there. As far as I can remember we have never

had any record that I can remember of over two or

three days' time without having more or less surf; it

may stop say 6 to 8 hours and then we have to go to work

again. There is no time that jow could work right

along in it and this is one of the best seasons we have

had.

Q. I am talking of the value at the time this (oc-

curred? What would that lighterage plant sold for, in
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the lighterage business, to anybody who had the money

to buy a lighterage plant?

A. I really do not know.

Q. Koughly.

Mr. Frank objected on the ground that the witness

Vas guessing and the general objection that counsel had

made as to valuations under the rule that the policy

was a value policy and the valuation fixed in the policy

was |12.,000 and that that was the standard upon which

to estimate the damage on the loss, as it was a question

ais to the amount of the loss. The Court sustained the

objection, to which ruling counsel for defendant then

duly excepted. (Exception No. 12.)

All questions following as to valuation of the light-

erage plant were excl'uded under the same Objection, to

which ruling counsel for defendant then duly excepted.

(Exception No. 13.) The "Corwin" people had charge of

her when I went on board and I went on at their request.

I went on board the "Catherine Sudden" and there

was nothing there to get the cargx) out of the hold with.

She had no spars, nothing to put the tackle to. Tliere

were no facilities on board at that time for discharging

the cargo, no spars—nothing to hoist with or get the

cargo out of the hold. In the condition in which the

ship was at thiat time we would have had to rig up a

gear for it. The expense of doing that and not having

any place to put the cargo when you get it ashore was

my reason foir recommiending the cargo to be sold before
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it was taken out. The Nome Beach Lighteraige and

Transportation Company owned a lot at Nome, but the

lot was piled full of goods before the "Catherine Sud-

den" got there. The goods did not belong toi the Nome

Beach Lighterage and Transportation Companji.

I don't know how much of the cargo directly or indi-

rectly came into the hands of the "Oorwin" people, or

into the hands of Capt. Humphreys.

Redirect Examination.

So far as I know of my own knowledge, the rigtging in

that vessel may have been snapped off by the weight of

the vessel and the spairs as she lurched over. I had no

way of knowing how the rigging went,

Q. I understood you to say that the chain plates on

the port sides were twisted. Would not that indicate

to you that the rigging was up and had received a

strain?

A. No, sir; if the ship was laying over on her side,

and her masts went, it would be a natural consequence

that the side the mast went on would pull some of the

chain plates out, if the rigging was not cut.

Q. But you would not pull the chain plates ohit un-

less the rigging was made fast? A. No, sir.

Q. That would indicate, the masts going over, that

there had been a strain on these chain plates.

Mr. Jacobs objected to the question as leading. The

Court overruled the objection, to which ruling counsel

for defendant then duly excepted. (Exception No. 14.)
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Q. On your lee side?

Mr. FRANK.—On the port side.

A. Yes, sir. 1 noticed that the stem was gone.

Q. Might not the same condition that drove the stem

cut of her have also driven the bowsprit out of her?

A. It might be. That I cannot saiy. The starting

of the butts indicates a general straining to the vessel.

As a general rule where the butts on the covering-

board, waterways, bends are started, it shows more or

less strain. Bolting and calking would repair wherever

there was bent material, but not your stem. It would

not repair the damage to the vessel's strain which the

starting of the butts indicated. Not if your butts got

out of place—if she was out of place enough to strain

her. Sometimes butts get started by a ship going into-

a heavy sea. At any rate a vessel that is recalked and

refastened is not the vessel that she was before that

started.

The skylights and the hatches were washed away and

the partitions in the between decks were gone. I should

judge they were washed out by the looks of them. You

see, she was a queerly constructed vessel; a single deck

vessel and a house had been built over her, a six-foot

house, coming from the forward part of the after house

to the topgallant forecastle, a sort of passenger deck.

i}. That passenger deck was all washed out?

A. That was all cleaned out. Our estimate as to the

total cost of repairs was |14,000.
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Q. I mean everything, intcluding the damage.

A. Twenty-four thousand dollars. It would make a

vast difference with reference to a vesisel making water

whether she was lying still or moving through the

Avater. The owe going through the wiater would

naturally make the most water; it would be more apt to.

That ship with her break under water, the hole that in

the bow under water and with temporary repair I would

say she would make more water.

The vessel would make more water going througih the

V, ater than lying still because the pressure is greater.

If they had the wood there, aaid the carpenters, and the

fasteners, and the water was smooth, you mig^t have

made a temporary stem there.

Q. And the cargo out?

A. And the ciairgo out of the ship. None of us knew

how far down that stem went. As far as I could see,

she might have gone clear to the forefoot. She was

liable to go ashore any day.

There might be a gale any day. In order to put that

stem in, you would have to proceed to get her nose out

of the water. If the stem was gone to the forefoot, you

could not have got it out. It might be got out by get-

ling ballast in the after part of the ship, and having

tipped her out, but it would have been a very unsafe

way for a ship to lay at Nome in an open roadstead.

Yoiu could have shifted the cargo. I do not think that

the value of the ship would have warranted any such
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expense, and brimgimg her down here and repairing her

that is my opinion, in view of the expense of labor at

Nome and the facilities at hand. The "Mary D. Hume"

was the only ocean tow boat lying at Nome at that time.

Vessels were receiving big freight at that time and

were hurrying out of Nome to get away as fast ais they

could.

In regard to towing the "Catherine Studden," that

would have materially delayed the progress and depar-

ture of the vessel towing her. She would have had first

to land the cargo. The cargo was at its destination and

it Avould not have been the d'uity of any surveyor to have

recommended that cargo to be brought back here. In

other words, the ship's first duty is to her cargo. There

was no established price for lighters at Nome at that

time. If you happened to strike a customer you might

get one price or another. I think the first of August

or the last of July JNIr. Lane first indicated that he

wanted a lig-'hter. That was the first time that he was

on the market for a lighter plant so far as I knew. The

beach was all filled up with goods along the beach. Yow

could not get goods off yauT own lot if anybody else put

them there. There was no law to compel anyone. There

was no one to apply to there to remove goods or clear

the lot or anything of that kind.

Recross-examination.

I should judge the partitions between decks were

broken up, or smashed up. I knew there were parti-
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tions tliere only because I had been on board the ship

before in San Francisco. If they had been washed

away, they would have landed somewhere on the lower

deck, in the ordinary course of events. The only way

they could get off the ship would be to have been thrown

off.

I don't know who represented the Nome Beach Light-

erage and Transportation Company at those matters at

the time you speak of making the soirvey. I had noth-

ing to do with it. I was superintendent of lighters

under Captain Humphreys. He had no business to my

knowledge for them. He turned the "Dorothy" and

plant over to me and told me to work it the same as I

did the plant of the whaling company. That was for

the Nome Beach Lighterage and Transportation Com-

pany. My reports were all sent to the Pacific Steam

Whaling Company. I don't know amything about the

Nome Beach Lighterage and Transportation Company

except that I knew the plant came from the "Catherine

Sudden." With that plant I might have taken out the

cargo from the "Sudden" if proper appliances for lifting*

same out of the hold had been rigged up on the ship.

I recommended the selling of the vessel and oargo con-

scientiously, and believe to-day it was the best thing

that couid ever be done for it. If that cargX) had been

landed on that beach, even if we could have landed it,

it would have taken more than the cargo was worth to

watch it or save it. The man who bought a; ton he went

out in a boat and aot his cargo out. The man who had
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ten tons got it and landed it. It was an impossiTjility

to have landed that caro^o tail in one block anywhere on

Nome Beach in the month of June.

As to the delay and towin.i? the "Catherine Stidden,"

it is hard to estimate what that Would be. I should say

that a ship that would make eigiht knots woMd prob-

ably make five with her in tow. That is only my opin-

ion. I don't think the resistance would be as; much with

a heavy boat as with a light boat. In towing that dis-

tance, if it comes on rough weather you have to stop

your ship. You cannot pull that ship through the water

with a gale of wind and a big sea.

In estimating the cost of repair at fl4,0'0'0, we made

no details at all.

The reason why we thought the hull could not remain

until the owners could be communicated with was on

account of the absence of motive power, and beciause

she could not lay there in safety and would be liable to

go ashore any day. On account of her cargo, the longer

she stayed there the more it deteriorated on account of

the salt water. Even if she had sails aed spars, I s/ay

a ship will go ashore with all her sails and rigging on. T

have seen them do it, and we have got proof of it. I

should have recommended that something be done as

quickly as possible. I should not want to put her off

shore even if she had spars on in a gale of wind. The

near'est place of safety, for a sailing vessel, would be

Port Clarence. Some of the steamers got under Sledge
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Tsla.nd, b'lrt it is no place for a sailing vessel. A sailing

vessel cannot lie tliere. If the wind shifts, she cannot

get ont. A towboat could easily have taken this vessel

to Sledge Island. The "Dorothy" could not have done

that but there were other tows available. ^Sledge Is^

land was eighteen miles away.

Counsel for plaintiff next introduced in evidence the

Deposition of P. H. Mason-

Said deposition was taken pursuant to a notice served

by the attorney for plaintiff on the attorneys for de-

fendant, to the effect that said Mason be examined on

behalf of plaintiff, de bene esse, before R. J. Tyson, a

notary public, at the office of Nathan H. Frank, on the

10th day of January, 1903, and the cause of taking said

deposition was stated to be that said witness was bound

on a voyage to sea, and would go out of the Ninth Cir-

cuit, Northern District of California, and to a frreater

distance than 100 miles from San Francisco, the place

of trial. Attached to said deposition was the order of

Honorable Charles B. Bellinger, providing that the time

might be shortened so that the deposition might be

taken at 4 o'clock P. M. on January 9th. At said time

and place the following stipulation was entered into:

"It is hereby' stipulated and agreed by and between

counsel for the respective parties that the deposition of

P. H. Mason may be taken de bene esse, before Robert

J. T^son, Esq., a notary public in and for the city and

county of San Francisco, State of California, and in



192 Nome Beach Lighterage etc. Co. vs.

(Deposition of P. H. Mason.)

shorthand by Charles R. Gagan, and afterwards re-

duced to typewriting.

It is further stipulated that the reading over of the

said deposition to the witness, and the signing thereof

is hereby expressly waived."

Mr. Jacobs objected to the introduction into es i-

dence of the deposition of Captain ^lason on the ground

that it was not shown that the witness is absent. The

Court overruled the objection, to which ruling counsel

for the defendant then duly excepted. (Exception No.

15.)

No showing as to Mason's absence was made except

that Mr. Frank stated that the last he heard of Mr.

Mason, he was in Seattle. The deposition was read in

evidence.

The witness then testified in effect that he was a mas-

ter mariner, and had been going to sea forty years and

had been in the Arctic Ocean one trip every year since

1889, and had much experience in the Arctic Ocean, and

witli ire, and that he had been in the Arctic Ocean with

the "Jeannle' as far north as Herschel Island and lOO

miles further to Peeley, to the southward and eastward

to the extreme distance penetrated by whalers on the

line of the northwest passage. That he had met ice in

every voyage, some of it very heavy in some places and

some places again they would have to wait, it was im-

possible to get through. On the steamer "Jeannie,"

constructed of wood and iron, which was not built for

that trade at all, and was not at that time sheathed.
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She was in the West Indies and the Mediterranean

trade. When she came out here and went into this

trade her construction was not chanj^ed a particle not

for the first 2 or 3 years anyhow—and that the first

season she went North as far as Herschel Island in the

same condition. That the vessel was afterwards shea-

thed. "We sheathed her with iron bark around the

bow and it would extend down and come up from noth-

ing to about amidships; that was the first year; after

that we extended it further aft to about 20 feet of the

propeller." He described the sheathing as being from

an inch to an inch and a half thick, spiked on with three

and one-half or four inch spikes, with no butt bolting.

The sheathing of the other vessels of the Pacific Steam

Whaling Company is like that of the "Jeannie"—no

butt bolts, simply fastened on with spikes and no inside

fastening. That the witness had had an accident with

the "Jeannie" on his second voyage. That he got a

hole stove in her and came down with eight feet of

water in his hold. That at that time she was sheathed.

That he was not going over four miles an hour. That

the purpose of sheathing was to keep the sides from

chafing up, and that you could more easily put shea1|h-

ing on than you could put planks on the side of the ship.

That it is a saving of expense. That the iron bark

wears smooth and the more it is in the ice the smoother

it gets. That tlie sheatliing imparted no structural

strength of the vessel's hull in his opinion. That he

was in Nome in 1900, and every year since the Nome
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Camp was established and knew all the shippinc: that

plied the Nome trade. That he had not seen any that

were sheathed. That he knew no sailing ships to be

sheathed.

That the witness has observed the Nome shipping and

with the exception of whalers fitted for the Arctic

Ocean, he knew of none of the Nome vessels that were

sheathed except two and the steamers generally at-

tempt to make Nome earlier than the other vessels, that

is their whole aim, and the reason they were sheathed

was for the protection of the sides to keep them from

being chafed up, and sheathed particularly because they

were goijig into the ice earlier than any other vessel.

That he considered a vessel going into the Nome trade,

arriving in the Bering Sea, in the early part of June, as

seaworthy for that voyage, without being sheathed.

That the Arctic Ocean ice was much thicker and harder

to work, to get tlirough it. That there was as much

difference between the ice in the Arctic Ocean and the

ice in the Bering Sea as there is between steel and iron.

That in 1900 he left Nome on the 1st day of June, and

steered 100 miles straight and never altered the course

and was in the ice not over six hours. That he never

saw a cake of ice during that 100 miles; after that he got

in the ice and worked through it in six hours and then

came in clear water again. The ice was very light

—

he would call it light—you could go up to it anywhere

and go through it.
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Cross-examination.

The witness testified that a vessel going to Nome in

the early part of June, should expect to meet ice, in

loose pieces. You ordinarily encounter it. If the ves-

sel was going continually there, the witness would ad-

vise sheathing, because it would be cheaper in the long

run. It would save their sides from chafing. That

there was no sheathing of 5 inches or 3 inches. That

he did not see where the strength or the beneficial help

will come into that vessel by an inch outside for her

safety. That he would put it on to protect her side

from chafing. That a steamer was less in danger from

ice because she could more easily avoid it, but that in

a steamer one took ten times more chances than in sail-

ing vessels. That if he were on a sailing vessel uji-

sheathed going up North and see loose floating pieces

of ice, he would go right into it because you can tell

nothing about it until jou are in it. That afterwards

you could go sideways, that they run lines half a mile

with their winches and when a breeze came up would

sail and back. That the ice was moving all the time

not being stationary. That one could get near an ice-

berg without danger, because you could usually tell

which way the extension of the iceberg under water

went. That the main ice pack is usually gone in June

and broken pieces only drifting in currents and counter

currents. The merchant men are not sheathed. The

whalers are. There are no merchant men that go into
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the Arctic Ocean. That the Bering Sea in the last few

years is traversed as much as any other part of the

Alaska coast by merchantmen of all classes. None of

them are specially built for the Bering Sea.

The "Jeannie," "Nome Olty" and "Portland" were

sheathed because they were expected to go up north.

They were not built for that purpose, but before they

did go up there many times sheathes were put on to en-

able them to more safely go at the time of the year they

started. That a new ship would be better to go north

than an old one. That we have whalers going north

until they are 40 years old. That he would become sus-

picious of a sailing vessel when she became 30 years

old. That there were no vessels specially built for the

northern trade that he knew of. That whalers were

built of a particular kind of wood and differently con-

structed from ordinary merchant vessels.

Redirect Examination.

That he considered a vessel seaworthy to go into the

Nome trade without sheathing. There is not always

ice in the Bering Sea in June. Sometimes it is out of

there by the last of May. After the 10th day of June,

the ice is very rotten. It is almost a hunk. If there

was going to be a continuation of trips up there, I would

sheathe it.

Q. For what reason?

A. For the chafing of the sides, or you would have

to put planks on her every time she came down or some-
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thing like that. It would be a matter of economy in

doing so. It is not because I think it would strengthen

the vessel or make her more seaworthy. The "Nome

Oity" was sheathed last year for the first time. She

was built in 19O0, and she was not sheathed. On her

first voyage there was no sheathing on her. She was

sheathed when she started to try to get in there the

first one. A vessel thirty years of age might be in per-

fect condition whereas one much younger might not be

in good condition at all. That he had seen a vessel 20

years old better than a vessel 2 years old. That it is

not a question of the age of a vessel, but it is a question

of how good her timbers are preserved.

On recross-examination, the witness testified that he

was to leave San Francisco to join his ship to go to

Alaska; his company was running vessels to Alaska all

the year.

Counsel for the plaintiff introduced in evidence and

marked Plaintiff's Exhibit "K," certain properly au-

thenticated copies of the records in a certain suit in the

United States District Court in and for the District of

Alaska, Second Division, entitled S. Benson et al., Libel-

ants, Plaintiffs, vs. Barkentine "Catherine Sudden," Her

Tackle, etc., and Cargo, Respondent, to wit:

A libel of the Oorwin Trading Company, a corporation,

owner of the American steamer "Corwin," and of G. I.

Foster et al., in intervention, which was filed in said

court on August 8th, 1900, against the fund derived from
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the sale on the 14th day of June, 19-00, of the American

barkentine "Catherine Sudden," which said fund was

in the division and district and was, or was shortly, to

be placed in the registry of the court, in which it was

alleged in substance that the "Oorwin'^ came upon the

"Catherine Sudden" on June 4th, which said barkentine

was then and there abandoned and deserted by her

crew, and found her to be a total wreck, her masts

broken or cut away, and her bow deadlights stove in,

her hull full of water, her decks awash, and that she

was sinking, having settled to the level of her upper

deck with her stern slightly elevated, and that the mas-

ter and portions of the crew of the "Corwin," including

the libelants, pumped the water from her hold, removed

her cargo as far as possible to places of safety, and

had her made fit and safe for towage, working in that

behalf from the said 4th day of June until the 9th day

of June, 19O0, and salved the "Catherine Sudden," and

got her into condition to tow to Nome, which they did,

and that they arrived at Nome on the 11th of June,

1900; that they performed great services and risked

their safety in the salvage operations; that the value

of the barkentine, her tackle, apparel and furniture and

the cargo thereon when sold, as shown by a fund derived

from the sale thereafter, was 18,540.50, less the ex-

pense of such sale; and the value of said "Corwin," her

tackle, apparel and furniture, and freight at the time

of the performance of such salvage service was |45,000.-

00, as follows: Said steamer, her tackle, apparel and

furniture, P0,000, and her freight, $15,000.
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That said fund so derived from the sale of said

barkentine, her tackle, apparel and furniture, and the

cargo thereon, as aforesaid, is now in the possession and

jurisdiction and under the control of this Court, and

said libelants and plaintiffs as salvors are entitled to a

reasonable share thereof. The libel was proper in

form, and prayed for a process against the fund, and

that all persons interested should be cited to appear

and answer on oath, and that the Court should decree

to the libelants and plaintiffs and those similarly inter-

ested proper amounts for salvage out of the fund, etc.

The libel was duly verified and filed in the United States

Djistrict Court, Alaska, Second Division, August 2^9,

190O.

Counsel also read an answer of the original libelanits

and of certain intervening libelants to the intervening

libel of the Corwin Trading Company in which it was

alleged in substance that the "Corwin" was not im-

periled in the salvage services, and that the intervening

libelants suffered no gTeater exposure than the answ^er-

ing original libelants, and it was asserted that the

Corwin Trading Company plundered the barkentine by

taking certain cargo therefrom, and that after arrival at

Nome, the Corwin Trading Company sold the "Sudden"

and her cargo without authority of law^, and thai the

cargo brought a very inadequate price on account of the

persons who attended the sale knowing that the title

conveyed by the sale would be defective and subject to a
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salvag:e lien, and that the Oorwin Trading Company

purchased very largely at said sale, and that a large

amount of the cargo was still in possession of the Cor-

win Trading Company; that the Corwin Trading Com-

pany received |i2,500 or |2,700 in cash for taking the

"Dorothy" off the deck of the "Sudden" and towing her

and several surf-boats filled with goods from the "Sud-

den" to Nome; and it was prayed that the Corwin Trad-

ing Company be compelled to account for the moneys

and property received by it, and that by reason of its

embezzlement and fraud it should be deprived of all

share in the salvage. This answer was duly verified.

Said answer bore an endorsement, 'Rec'd copy of fore-

going answer, Page, McCutchen, Harding & Knight,

Proctors for Corwin Trading Co., et al., Intervening

Libelants. Walter M. Willetts, Proctor for Under-

writers."

There was also read in evidence by counsel for plain-

tiff the original libel of S. Benson, et al., who alleged

that they were mariners on the "Corwin," except cer-

tain of them who were passengers thereon, and that

they performed certain salvage services which they de-

scribed, and that the value of the "Catherine Sudden's"

hull was 118,000 and her cargo $100,000, and they al-

leged that the master and owners of the "Corwin" took

exclusive possession of the barkentine, her tackle, etc.,

and cargo, and they endeavored to convert them to

their own use. The libel contains the ordinary juris-

dictional averments and prays for condemnation of the

barkentine, her tackle, apparel and furniture, and for
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other fiirtlier relief, and for the issuance of process.

This libel was filed July 25, 1900, and was duly verified.

Counsel for plaintiff also read in evidence the moni-

tion in proper form, attested the 25th of July, 1900, and

directed to all persons interested in the "Catherine Sud-

den," her tackle, etc., and cargo. The monition directed

the marshal to attach the ship, her tackle, furniture

and cargo, and to detain the same until the further or-

der of the Court, and to give due notice to all persons

claiming the same or knowing or having anything to say

why the same should not be sold or condemned pursuant

to the prayer in Benson's libel, to appear and show

cause on the 9th day of August, 1900. It was attested

by Arthur H. Noyes, Judge, and signed by the clerk of

the court by deputy. There was also attached an or-

der by the Judge directing John Stanley to execute the

process in the absence of the United States Marshal and

his deputy.

Counsel also read a return and affidavit of publication

showing that said monition was properly published, and

that the marshal seized and attached the "Catherine

Sudden" and her cargo on board, as follows: About 100

tons of coal, 30 barrels of fiour, about 100 cases of oil,

and a miscellaneous lot of loose lumber. Also the fol-

lowing cargo on shore: 8 barrels of whisky, 2 gasoline

engines, 1 eight horse power Hicks' engine, 3 pumps, 3

lots of iron pipe, 2 knocked down houses now set up, 2

tents in frame, 20 bags of flour, 5 coils of rope, 1 large

scale, 1 lot of scrappers, 1 iron safe, 3 wagon trucks, 1

range, 1 tank of gasoline, 13 barrels of beef and pork,
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?> anchors, 1 lot of knocked chairs, 2 freight trucks, 1

lot of assorted lumber. And that it was further shown

that notice of said seizure was duly published as pro-

vided by the order of Court.

There was also read in evidence an order of the de-

fault for failure to answer of all person® except those

appearing by Page, McOutchen,Harding and Knig^ht and

Walter M. Willet, as proctors, and reciting that actual

notice was given to P. W. Heustis, the person in actual

possession of the vessel at the time of seizure, and that

due publication of notice was given, and ordering that

all of the cargo seized by Stanley, except such as had al-

ready been sold, be condemned and sold as well as the

proceeds of the interlocutory sale made by order of the

Court to satisfy the prayer of the libelants and interven-

ing libelants, and ordering an accounting of the cargo

sold by the Oorwin Trading Company and aai authoriza-

tion to the commissioner to take testimony. The said

order was made and filed Augiist 29, 1900.

There was also read in evidence an order of siale

pendente lite, which is as follows:

[Title of Court and Cause.]

In this cause it appearing to the Court upon the read-

ing of the affidavit of libelant, Thomas A. Johnson, in

support of libelants' motion for interlocutory order of

sale and the affidavits submitted on behalf of claimant

Cushing, in opposition to said motion, and upon the argu-

ment of coiuinsel for the parties, and upon due considera-

tion by the Court, that said barkentine "Catherine Sud-

den" is very expensive to keep in the hands of the mar-
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slial, that there is serious danger of said vessel being

lost by being- blown ashore at any time in a storm, and

it further appearing that there is on board said vessel

about one hundred tons of coal, 30 barrels of beef, about

100 cases of oil and a miscellaneous lot of loose lumber,

aiid that it would be to the interest of ail parties in in-

terest that said vessel be forthwith sold with said cargo,

it is, by the Court, ordered and considered, and the OoHirt

does order and consider that the said barkentine "Cath-

erine Sudden" be sold by the marshal of the United

States for the Second Division of the District of Alaska

upon six days' notice of the time and place of said sale,

and that said cargo above mentioned be sold at the same

time and place in separate parcels as a'bove described

by said marshai, and that all be sold to the highest bid-

der for cash, said vessel to be sold as she now is, and

said sale to take place in front of the Alaska Commer-

cial Company's store in the town of Nome and venditioni

expones issue accordingly returnable the 19th day of

August, 1900, and the proceeds thereof to 'be put into

the register of this court by said marshal.

August 9, 1900.

ARTHUR H. NOYES,

jHidge.

The record was indorsed, filed in the United States

District Court, District of Alaska, Second Division,

August 9, 1900.

There was also introduced in evidence a wait of vendi-

tioni expones directing the marshal to sell the property



204 l^ome Beach Lighterage etc. Co. vs.

last described in manner stated therein, wliieh writ

was dated August 9, 1900, together with return of John

^ tanley, specially appointed to execute the writ by order

of Court, stating that he sold on the 15th day of August,

1900, at public a*iECtion, the barkentine "Catherine Sud-

den," her tackle and apparel, to George Morril for $1,300,

and her cargo constituting of 122 1/2 tons of coal to the

Alaska Oommercial Company at $8.00 per ton, |980.00

(and other items), the total amount received from said

sale being $2,734.80.

Counsel for plaintiff also read in evidence the judig!-

ment of the Court in the said action, which was in the

words and figures following:
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"In the United States District Court, in and for the District

of Alaska, Second Divinon.

S. BENSON, JOHN A. LESNER, ALTON J. McOHE'S^

NEY, JOHN DU BREUILL, WILLIAM PRIT-

CHARD, GEORGE TRABERT, P. McLE[LLAN,

L. W. NEISTELLE and THOMAS A. JOHNSON,

Libelants,

CHARLES A. GUSHING,
Claimant,

DON C. OILMAN, MAGNUS NORMAN, THOMAS
JACKSON, ANTON SWANSON, OORWIN

TRADING CO., G. I. FOSTER, E. L. WEST, E.

COFFIN, HUGH DALY, H. D. DUMARS, A. G.

MADDREN, J. T. McLEES, R. H. STAHL, W. W.

KIRK, W. S. SIMPSON, A. 0. KINGSBURY,

A. W. OTTIGNON, DAN JURY, FRANK FOGG,

and H. B. STRONG,
Interveners,

vs.

The Barkentine "CATHERINE SUDDEN," Her Tackle,

etc., and the Fund Derived from the Vessel and

Cargo.

This ca^use coming on regularly to be heard, Frank A.

Steele, Esq., appearing as proctor and counsel for libel-

ants. Page, McCutchen, Harding & Knight and A. C.

Daly, appearing as proctors and counsel for intervening

libelants, and the testimony in said cause having here-

tofore been heard by the Referee P. J. Coston, and tlie
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Said referee having made his findings of fact and con-

clusions of law, and the objections of intervening libel-

ants to said findings of fact and conclusions of latw hav-

ing been duly argued by said counsel for libelants and

intervening libelants, and the Court having read the tes-

timony of said suit, and sonsidered the pleadings thereof,

as well as the briefs of cdunsel, substituted new find-

ings of facts and conclusions of law, wherein and where-

by it is found by the Court that the services rendered

by the libelants and intervening libelants of the "Cath-

erine Sudden" were salvage services, and that the hull

of the "Catherine Sudden," her cargo and the proceeds

derived therefrom and the money received for towing

the launch "Dorothy" and the two scows should be ad-

judged to be distributed among the libelants and inter-

vening libelants and the share of each of each of said

libelants and intervening libelants of said fund was

found and fixed by the Court.

And the Court now being fully advised in the prem-

ises, it is hereby ordered, adjudged and decreed G. I.

Foster have and receive the sum of |150 to be paid out

of the registry of the Court, less his proportionate share

of the costs of the clerk of this Court, wbicli share is now

fixed in the sum of | — ; that E. L. West have and

receive the sum of |135, to be paid out of the registry

of this Court, less his proportionate share of the costs

of the clerk of this Court, which sum is now fixed in the

sum of I ; that E. Coflfin have and receive the sum

of |120, to be paid out of the registry of this' Court, less

his proportionate share of the costs of the clerk of this



Frankfort Marine Accident etc. his. Co. 207

Court, wihich sbare is now fixed at the sum of |

that R. H. Stahl have and receive the sum of 145, to be

paid out of the registry of this Court, less his propor-

tionate share of the costs of the clerk of this Court,

which s««m is fixed at the sum of | — ; that James

Kirk have and receive the sum of |45, to be paid out

of the registry of this Court, less hi« proportionate

share of the costs of the clerk of this Court, which snra

is now fixed at the sum of |—
; that William Simp-

son, have and receive the sum of |15 to be paid out of

the registry of this Court, less his proportionate share

of the costs of the clerk of this Court, which slum is now

fixed at the sum of f ; that George Traubert have

and receive the sum of |30 to be paid out of the registry

of this Court, less his proportionate share of the costs

of the clerk of this Court, which sum is now fixed at the

sum of I ; that J. T. McLees have and receive the

sum of |45 to be paid out of the registry o-f this Court,

less his proportionate share of the costs of the clerk of

this Court, which sum is now fixed at the sum of |
;

that A. W. Ottingnon have and receive the sum of PO.

to be paid out of the registry of this Court, less his pro-

portionate share of the costs of the clerk of this Court,

which sum is now fixed at the sum of | ;

that Dan Jury have and receive the sum of |15, to be

paid out of the registry of this Court, less his propor-

tionate share of the costs of the clerk of this Court,

which simi is fixed at the sum of | ; that A. J.

McOhesney have and receive the sum of $30, to be paid

out of the registry of this Court, less his proportionate
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share of the costs of the clerk of this Court, which sum

is fixed at the sum of | ; that S. Benson have and

receive the sum of |30, to be paid out of the registry of

this Court, less his proportionate share of the expenses

of the clerk of this Court, which sum is now fixed at the

sum of I ; that A. Swanson have and receive the

yum of |(), to be paid out of the registr^^ of this Court,

less his proportionate share of the costs of the clerk of

this Court, which sum is now fixed at the sum of

'P
—

; that John DuBreill have and receive the sum

of |30, to be paid out of the registry of this Court, less

litis proportionate share of the costs of the clerk of this

Court, which sum is now fixed at the sum of $—
;

that H. D. Dumars have and receive the sum of $30, to

be paid (iiit of the registry of this Court, less his pro-

portionate share of the costs of the clerk of this Court,

which sum is now fixed at the sum of | ; that

Hugh Daly have and receive the sum of |30, to be paid

out of the registry of this Court, less his proportionate

share of the costs of the clerk of this Court, which sum

is now fixed at the sum of $ ; that Johu A. Lesner

have and receive the sum of |15, to be paid out of the

registry of this Court, less his proportionate share of

the costs of the clerk of this Court, which sum is now

fixed at the sum of | :; that William Pritcliard have

aud receive the sum of |6, to be paid out of the registry

of this Court, less liis proportionate share of the costs

of tlie clerk of this Court, which sum is now fixed at the

xum of I ; that D. C Oilman have and receive the

mvm of f15, to be paid out of the registry of this Court,
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less his proportionate share of the costs of the clerk of

this Oonrt, which sum is now fixed at the sum of

f ; that Ma(gnns Norman have and receive the

sum of $15, to be paid out of the registry of this Court,

less his proportionate share of the costs of the clerk of

this Court, vi^hich sum is now fixed at the sum of

I ; that Thomas Jackson have and receive the

suTii of |6, to be paid out of the registry of this Court,

less his proportionate share of the costs of the clerk of

this Court, which sum is now fixed at the sum of f ;

that Thomas A. Johnson have and receive the sum of

|6, to be paid out of the registry of this Court, less his

proportionate share of the costs of the clerk of this

Court, which sum is now fixed at the sum of |^
;

that A. McLellan have and receive the sum of fl5, toi be

paid 4wt of the registry of this Court, less his propor-

tionate share of the costs of the clerk of this Court,

which sum is now fixed at the sum of | ; that L.

W. Nestelle have and receive the sum of |30t, to be paid

out of the registry of this Court, less his proportionate

share of the costs of the clerk of this OoTirt, wihich sum

is now fixed at | ; that A. C. Kingsbury have land

receive the sum of |30, to be paid out of the registry of

this Court, less his proportionate share of the costs of

the clerk of this Co-uirt, which sum is now fixed at the

sum of I ; that A. C. Maddren have and receive

the sum of fl5, to be paid out of the registry of this

Court, less his proportionate share of the costs of the

clerk of this Court, which sum is now fixed at the sum

of I ; that Frank Fogg have and receive the sum
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of |15, to be paid out of the registry of this Oourt, less

his proportionate share of the costs of the clerk of this

Court, which sum is now fixed in the sum of |
;

that H. B. Strong have and receive the sum of $7, to be

paid out of the registry of this Court, less his propor-

tionate share of the costs of the clerk of this Court,

which sum is now fixed at the sum of | ; that A.

H. Strong have and receive the sum of $6, to be paid

out of the registry of this Court, less his proportionate

share of the costs of the clerk of this Court, which sum

is now fixed at the sum of $ .

Wihich said aJbove-mentioned sums adjudged to the

aibove-mentioned libelants and intervening libelants

shall be paid by the clerk out of the fund in suit in his

hands.

The sum of f3.66 now in the registry of the Court may

be retained to be applied on the clerk's costs now due.

That the Corwin Trading Company hiave and retain

for its own use all the remaining ca,rgo of the "Catherine

Sudden" in its possession, and all proceeds thereof, as

well as all mioneys derived from the sale thereof, and all

moneys derived from the owners of the steam launjch

''Dorotliy" and the two scows towed by them to Nome.

Done in open Co»urt this 14th day of June, A. D. 1902.

JAMBS WICKERSHAM,
United States District Judge.

(Endorsed: Filed June 14, 1902, in the U. S. District

Court for the District of Alaska, Second Division.)"

Plaintiff here rested and counsel for defendant made

his opening statement.
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STIPULATION.

It was stipulated in the case that Levi Strauss & Com-

pany and the Alaska Exploration Company at all of the

times referred to in the pleadinigs were corporations or-

ganized and existing under the laws of the State of Cali-

fornia, and that no proof need be made on that point,

R. W. ROBIE, being called as a witness for the de-

fendant, and duly sworn, testified as follows:

In 1900 I was a member of the firm of Robie & Ander-

son. The other member was Alfred Anderson. We
shipped on the "Catherine Sudden," operated by the

plaintiff, certain merchandise bound for Nome. The con-

tract for that shipment was in writing. This is the bill

oif lading for the goods that we shipped. The signa-

tures are genuine.

Mr. FRANK.—Allow me to ask a preliminary cfuies-

tion.

Q. Mr. Robie, who made the contract for the ship-

ment of those good's, you or Mr. Anderson?

A. Mr. Anderson signed that. We were together

when it was signed though.

Q. You did not make the arr'amgements, did you?

Mr. JACOBiS.—^I object to the question on the ground

that the arrangements preceding that time are merged

in the written documents.

Mf. FRANK.—The gentleman is assuming that is the

contract. That is open to dispute on our part.
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The OOURT.—I overrule the oibjection. To which

ruling counsel for the defendant then duly excepted.

(Exception No. 16.)

A. Mr. ANDERlSiON.—It was he that made the pre-

liminary arrangements, if I may call them such.

If there were any arrangements made other than the

bill of lading they were made by him, because I iknow of

nothing, of no arrangements outside of the bill of lad-

infgi.

I had as much to do with the transaction as any part-

ner would do. I had no connection with any prelim-

inary arrangements outside of as I have stated.

Q. A^ fon know about this contract is that Mr. An-

derson signed that bill of lading in your presence. That

is all you know about it, is it?

A. I was there at the office with him at several dif-

ferent times talking about the business matters with

Mr. Pennell. Captain Morine was there once or twice.

The arrangements—rates of freightage were made with

Mr, Anderson before I went to the office. Prepayment

or whatever was to be done about the freight money

was made with Mr. Anderson.

Mr. JAOOBS.—Do you know that anything was made

by Mr. Anderson outside of which you are about to test-

ify to?

A. I know nothing outside of the regular bill of

lading.
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Mr. FRANK.—That is all you know anything about?

A, That is all I know anything about; that we were

shippers of those goods, and shipped on the same freight

as any other shipper, and the bill of lading was our sole

contract so far as I know.

Mr. JACOBS.—Q. Did you discuss the matter as to

the contract with the Nome Beach people?

A. It is pretty hard to remember back three years,

and remember what was said in the course of a business

way. I naturally was with Mr. Anderson when we

v.mted to enlighten ourselves as to the way our goods

were to be landed and such things as that.

Mr. FRANK.—Q. He was the active agent in making

the arrangements?

A. In the preliminaries, yes.

Mr. Jacobs then introduced in evidence the bill of

lading. It was marked Defendant's Exhibit No. 1, and

is as follows:

Defendant's Exhibit No. 1.

Nome Beach Lighterage and Transportation Company,

Agents ''Catlierine Sudden." Oflftce: No. 4 California

Street, San Francisco, Cal. Capt. E. S. Morine, General

Superintendent, Nome City, Alaska.
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Freight on

4274 ft. Lumber @ 45 192.35

518i " " 80 388.90

State Toll @ 5^ Ton 1 . 00

582.25

14 ft. @ 30 ,. . 10.50

592.75

561 ft. @ 30 42. 3T

$635.12

In pencil is 31.75

and in pencil 603.37

Marked in blue pencil : "Paid," and marked on margin

"Duplicate."

Shipped by Robie & Anderson on board the good ship

"Catherine Sudden," J. L. Panna, Master, now lying in

the port of San Francisco, and bound for Cape Nome,

Alaska, the following property, in apparent good order

and condition, except as noted. To Say:

Marks.

R. & A.

Sunset.

Store.

10 Bales Drygoods 1 Oven

17 Cases Drygoods 2 bdl. Window Glass

1^ Thread 2 Rolls Paper



Frankfort Marine Accident etc. Ins. Co. 215

(Testimony of R W. Robie.)

1 Bale Canvas Signs 113 Bdl. Lumber

1 Orate Potatoes 1 Bdl. (2) Cars

3^ Groceries 1^ Crackers

1 Crate P. Bread 1 Bale Meal

2 bdl. Tent & Poles 2 sk. Groceries

2 Bdl. Camp Furniture 5^ Groceries

1^ Oil Clothing ^ O. oil

1^ Hardware 3 B. Groceries

1 Bdl. Duck Sheets 3 Bags Groceries

M Rolls Paper 1 Tin Matches

3 Paper Cutters 1 Bdl. Doors

IB'bl Whisky 1 " Sash

1 Stove 3^ Notions

—contents, quality and weight unknown, being marked

as in the margin, and to be delivered in like apparent

good order and condition, at the aforesaid Port of Cape

Nome (the dangers of the Seas, Fire and Collision ex-

cepted), unto Robie & Anderson or assigns, freight hav-

ing been prepaid at San Francisco for the said goods

in U. S. Gold Coin, |30.0O per Ton subject to the follow-

ing conditions, which are made a Part of this Bill of

Lading, that in all cases of loss of any portion

or the whole of said Merchandise, the amount of claim

shall be restricted to the cash value of such merchan-

dise at the original Port of Shipment, at the time of

Shipment.
'

CONDITIONS.—^It is specially agreed that arrival at

a usual anchorage at said port and readiness there to

discharge at ship's tackles shall end the voyage and the



216 Nome Beach Lighterage etc. Co. vs.

(Testimony of R. W. Robie.)

responsibility of the company and ship as carrier. If on

arrival the company shall have in operation barges or

lighters for landing freight, the use thereof to assist the

discharge of freight for the company's patrons shall be

without charge to them, but such service will not be

deoiiied to be a part of the voyage of the ship, nor does

the ship warrant that it shall have such barges or

lighters for discharging purposes, or that the same shall

be operated; and it is further specially agreed that the

shipper under this Bill of Lading assumes all risk and

liability of transhipment from the vessel to the beach.

It is expressly understood, that this vessel is not

liable or accountable for the hidden contents of pack-

ages, weight, leakage, breakage, rust, splits, stains,

chipping, insecure packages, chafage to goods in bales,

nor for loss or damage caused by other cargo in contact

or otherwise when properly stored; nor for explosions

of articles on freight or otherwise ; and that the said ves-

sel will not become liable for any value exceeding one

hundred dollars (1100.00) upon each of the above-named

packages; unless other valuation is declared and so ex-

pressed in this Bill of Lading.

Any of the above-mentioned Merchandise taken on

deck, to be at risk of shipper, owner or consignee.

Glass, Crockery, or articles contained in Glass or

Crockery, or Castings, or any articles whatever of a

fragile nature, taken only at the risk of shipper, ownei*

or consignee.

All goods packed in bales are taken as shipped in bad
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order. The vessel will not be responsible for damage

or loss of the contents.

In witness whereof, the Master or Agents of said ves-

sel hath affirmed to Bills of Lading, all of this tenor and

date, one of which being accomplished the others stand

void.

Dated, San Francisco, Apr. 20, I960.

Approved: ROBIE & AKOERSON,

Shipper.

E. S. MORINE,

For the Master."

Q. Mr. Bobie, did you pay the amount of money

specified in that bill of lading to the plaintiff in this

case?

A. I suppose the bill of lading is correct. I have not

my books to prove the amount, and I could not remem-

ber the exact amount from the time that has elapsed

since. My best judgment tells me that it is correct.

I remember it very closely, six hundred and some dol-

lars. It corresponds with my recollection. Captain

Morine is dead now. He went out as master on the

cutter. He was connected with the Nome Beach Light-

erage and Transportation Company, and he wasi promi-

nent in the office there as manager at the time I was in

their office down there. He was in the office every time,

as I recollect, that I was there. When this bill of

lading was signed Captain Morine and Mr. Pennell were

both there. He was there when the money was paid.
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I went on the "Catherine Sudden" as an able-bodied

seaman. I paid my passage though.

Q. Tell me as near as you can what happened with

reference to the disaster in the ice.

A. After we passed Unimak Pass we had not pro-

gressed very far into the Bering Sea before we com-

menced to see ice floats. In a very short time it was

not icebergs but a field of ice. Before we knew it we

were surrounded by ice, and enclosed by a regular har-

bor; in fact, there were some vessels tied up there to-

gether, the "Portland," the "Pitcairn," "Rlube Richard-

son," the "Seven Sisters," the "Fisher Brothers," and

the "Senator." We were all tied up there together for

several days until one Sunday morning. Of course the

ice would open and shut as the tide underneath carried

it, and there seemed to be a passageway clear, and from

the mast we could see water ahead. We were in the ice

three or four days before we were tied up. We were

there altogether not over eight days, nor less than six.

From six to eight days we were surrounded there and

could not move, that is with the drift of the ice—as it

drifted the ice.

That Sunday morning the '^Senator," the "Portland,"

the "Seven Sisters," and the "Fisher Brothers" went

through the passage that we were attempting to make,

and in fact, the "Rube Richardson" and the "Pitcairn,"

they were going to try the same. They had kind of

circled around, making up their mind wheher they would

attempt it or not. After they had passed out safely and
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were out of siglit, the question arose between Cap-

tain Panno and the first mate whether they were to i^o

or not. The passengers were anxious to go out, and

everybody wanted to go. Captain Panno did not want

to start. He thought there was danger. The first mate

wanted to go. The first mate was on the watch when

we went, and when we struck the ice it was about eight

o'clock in the morning, on Sunday morning that we cut

loose.

The ice stove in the lower port on the port side. That

is a plank, I should judge, if I remember correctly, thirty

inches or so long and twelve or fourteen inches wide.

She filled very rapidly. Their first attempt was to see if

they could get down in the hold and do anything to stop

the leak. The ship's carpenter went down there, but

water was coming in so that they could not do anything.

They threw in a sack of oakum, but they could not get

at it to do anything They saw she was filling, and then

they started to see what they could do to make them-

selves safe until we got help. We put provisions

enough off on the ice to last us until we could get help.

It was, of course, within signalling distance of the "Pit-

cairn," the "Rube Richardson"' and the "Corwin." They

saw our signals. The "Pitcairn" was short of provi-

sions. They came on board of the ship and Captain

Panno gave them some provisions that were on the

upper deck, and then they helped themselves to every-

thing they wanted besides that. They took what they

wanted as they found it. That was after we had been
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told to leave the ship, because she was liable to go

down at any time. We had personal effects that were

taken that we know of. As to the stuff in the bill of

lading', there was a small case of oil clothing which Mr.

Anderson and I opened up. That was not down in the

hold. We opened that up, took the oil clothing out our-

selves and transferred it from the "Catherine" to a little

boat and put it on the ice, and the "Pitcairn's" crew took

the entire amount of it and disposed of it to suit them-

selves. I made a demand on the captain of the "Pit-

cairn" for the oil clothing, and he said he had nothing

to do about it, that the seamen claimed it as salvage,

and he would have nothing to do with it at all. I made

demand on Captain Panno to help out about the matter.

I was asking him about everything that I could get as-

sistance for. You know how things are in a time of

that sort. He did not help us about the matter. They

saw it was no use trying to throw in oakum, and the

passengers, each one, tried to save his personal effects.

They were landed on the ice, stacked up on the ice, taken

out on little boats. The crew were kept pumping to

see if they could do any good to keep the water out, but

they could not. Then they took axes and cut—in build-

ing a house I would call it a balustrade^—around the up-

per deck to permit of getting the small boats and dories

out. We had four small ship's boats and dories. Thev

belonged, as I understood it, to the lighterage plant.

They were pretty heavy to lift, and they had to cut away

this balustrade that runs around the upper deck of the
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ship to prevent you from going over. After they got

the small boats out they turned their attention to the

lii^hters. There were two on the ship, one in a knoeked-

down shape and one ready to float. Those were on the

starboard side, and the launch "Dorothy" was on the

port side. They cut the rigging to assist in getting the

lighter off from the starboard side, and that tilted ih'i

ship so that she listed, as the seamen would call it, and

she snapped two masts up above—I am not much of i.

seaman—the foremast and mizzenmast, I guess. That

is, after the rigging was cut. Of course, then she tipped

down and they had greased skins under the lighter on

the starboard side. When she lurched over, the lighter

reached over these skins into the water, and floated just

as nice as could be. That left one mast, and the ship

was turning clear down on her side. They wanted to

right her so they cut off—is it the mainmast, the main

aft mast? '

The COURT.—The mizzenmast.

A. (Continuing.) To the stern of the ship, that is

the one they cut off. There are three masts, tlie one at

the bow, and the middle mast, were the ones that broke

up, and the last one was the one that was cut down. As

soon as they cut that off she righted herself and floated.

I took it that that was cut off to right the boat. If any-

thing was said I could not hear it. A man could not

hear everything that was said at a time of that kind.

I did not hear any conversation as to why the rigging

was cut.
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About that time tbe "C'orwin" came up. We signaled'

as soon as we found that we had to sleep on the ice. In

the meantime, the "Pitcairn" and "Rube Richardson"

had g:ot to us before the "Corwin," but the ice had

closed in between the "Corwin" and us, and they were

until sometime Monday reaching us. As soon as she

hailed in sight, the captain of the "Corwin," Oaptain

Heustace, I think it was, hollered and asked how it hap-

pened, and Captain Panno answered him. In a short

time Captain Panno and Mr. Rends, representing the

plaintiff, took a small boat and a couple of sailors—they

did not take the boat, but a couple of sailors took them

over and landed them on the "Corwin." They were there

in conversation for an hour or two, and then they came

back. We were on the ice or on the "Pitcairn." She

was tied up to the ice. We had transferred ourselves

to her. Then the "Corwin" tied a rope to the stern of

the "Catherine" and towed her a distance of several

miles. We could just see the masts from the "Pitcairn,''

where we were.

Then, after they had done that, the passengers werr

transferred from the "Pitcairn" to the "Corwin," but

the crew stayed with the "Dorothy" and the lighters.

They had provisions enough and did their own cooking,

and everything on the lighters. They took some sails

and made a covering and slept there.

After we got over there we could see what the "Cbr-

win" was doing with the "Catherine." She was tied
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alongside, anchored to the ice and anchored to the "Co^^

win."

Q. Was the "Corwin" taking off coal from the "Cath-

erine Sudden"?

A. They took everything they could to lighten her.

Everything from the upper deck was transferred from

the "Oatherine Sndden" to the "Corwin" to lighten her

to get her out of the water so as to repair her. The

"Oorwin" dropped a big blanket, weighted down, over

the bow of the ship. The suction pulled it up, and that,

with the oakum assisted them in pumping her out when

they got at it. It took them from Monday until Batui--

day night and day with their passengers, crew and

everybody. The passengers that were transferred from

the "Catherine" worked night and day as well They had

their own steam pumps working and hand pumps, and

this little donkey engine that was on the "Catherine

Sudden" they had rigged up, and hoisted water with a

hogshead from the center of the ship. Finally they got

her lighted and relieved the weight of the bow to the

stern to throw her up. Then they repaired her. I am

not exactly positive as to the day that we started.

They put in a new plank, repaired the port. They

got her comparatively dry so that she was in just as

good condition as she was when she left San Francisco,

as far as that went. We went to Nome from that place

on the "Corwin." I observed the "Corwin" towing the

"Sudden." There was a string of tows. The "Cather-
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ine" was towed behind the "Corwin," behind that was

the lighter, and behind the lighter was the "Dorothy."

During the tow the "Catherine" was not down at any

place, or listed or anything to indicate that she was

leaking. She went in there just as trim as any ship

could without masts. They called the place where the

accident happened 150 miles south of the St. Lawrence

Island. It took thirty-six hours after we started to get

to Nome. They could not go terribly fast on account

of the tow they had. A flat bottom boat would have

tipped over a few times. i

Q. When you got to Nome were they ready and will-

ing and able to deliver your goods to you?

A. I don't think they were.

Q. Did you demand your goods?

A. Of course we demanded our goods.

Q. What were you told?

A. We were told that they had nothing to do with

them.

The Corwin Trading Company were in possession of

the "Catherine Sudden." They put on board a captain

who stayed on board to Nome. They had possession of

the ship and we were unable to get our things.

The ship and cargo were advertised in one or both of

the Nome papers, and in, I sliould say, three or four

days after that, they were sold at auction. I was at

the sale. My goods were sold. A man by the name

of Dr. Humphreys bought them. We bought them of
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Dr. Humphreys as soon as we got money enough to han-

dle them. When we got up there we did not have

money enough to buy the goods. We were in rather

straightened circumstances. We put our money into

goods before we went, and had not enough to handle

the goods, not expecting to have to buy the goods

back again. We did not think we would have to pay

for them twice. We paid Dr. Humphreys f600. Ho

paid at the sale |500.

Before we bought the goods, we had demanded them,

and were told by the Nome Beach Lighterage and

Transportation Company that they had nothing further

to do with them; that we had to take our chances with

the rest of the people; that she was a derelict and it

would be a case of salvage, and that we would have to

stand in with the rest of them. That is what Captain

Panno told me. He told me that on the "Corwin" on

the way up. I asked Captain Panno to intercede for

me to enable me to adjust matters to get our goods.

He said he Would do all he could for me. We got a por-

tion of the goods after we had bought them. We got

what was not stolen out of the ship by somebody.

After we bought the goods, we went to the Nome Beach

Lighterage and Transportation Company, and tried to

get them to lighter our goods, and they would not have

anything to do with it in any way, shape or manner. I

went down there and Captain Morine had not got back.

If I recollect correctly, it was Captain Humphreys who

was representing him. He said he had nothing to do
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about it, and they could not do it and would not do it.

They gave us a very short answer. I got very angry,

and finally they said they had a couple of surf boats

laying out there ; if we wanted to lighter our own goods

we were welcome to them. We took one of the surf-

boats and handled our own goods, paying our own men,

supposing that they were laying out there anchored

doing nothing, as he told us, we supposed it would be

gratis. We found out we had to pay $75 for the use of

the surf-boats for lightering our own goods and hand-

ling them.

Q. What did you pay to get the goods from the hold

to the deck?

A. That was paid to the "Gorwin" people. They

would not put them on deck for us without pay. It was

some f40 or fSO more or less. They charged us so

much a ton. That we paid the "Corwin" people for

hoisting the goods from the hold to the upper deck.

They would not give us the privilege of going into the

hold and picking out our own goods. We had to take

what they landed on the upper deck of our cargo, and

that is all we got. I know we did not get all of the

goods that actually got to Nome. After the vessel got

to Nome some of our goods were taken. There was a

case of sweaters which had been opened by some one

on board the ship. We saw the sweaters and knew that

they were there. We never got a sweater in the lot.

We did not get back this freightage that we paid, or

any part of it.
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We were short more than a ease of sweaters. There

was a case of underwear and hosiery, two I214 dozen

bales of overalls and jumpers; in all there were |900

or |1,00'0 worth of goods that we never received, that

we shipped, and some that we know that were there

that were never delivered to us.

The witness here identified the signatures of Robie

& Anderson, and of Levi Strauss & Company and of

Levi Strauss, its President, and the seal of the corpora-

tion on the assignment. Said assignment was next

read in evidence, and marked Defendant's Exhibit No.

2. It reads as follows:

Defendant's Exhibit No. 2,

For value received, Levi Strauss and Company, a

California corporation, and Robie and Anderson, do

hereby assign, transfer, set over and deliver unto the

Frankfort Marine Accident and Plate Glass Insurance

Company, a German corporation, commonly transacting

business of marine insurance under its abbreviated

name of Ftankfort Marine Insurance Company, all

rights, claims, demands and causes of action, which

said Levi Strauss and Company and Robie and Ander-

son, or any or either of them, have against any and all

persons, firms and corporations, arising out of the ship-

ment by said Robie and Anderson, from San Francisco

to Nome, on the Barkentine "Catherine Sudden," of

certain goods, wares and merchandise of the value of

about |4,000, and the payment of the freight to the
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Nome Beach Lighterage and Ti'ansportation Company,

for the transportation of such merchandise, the failure

to deliver said merchandise to the consignees, the sale

or sales, or purported sale or sales, of said merchandise

at Nome, Alaska, at the instance of the alleged salvors,

or purporting to have been made for the purposes of

salvage, or at the instance of said transportation com-

pany, whichever may have been the case, and the

moneys derived from any such sale thereof, it being un-

derstood that nothing herein is to be deemed a ratifica-

tion of said sale, and it being further understood that

this assignment is without recourse against Robie and

Anderson and Levi Strauss and Company, or either of

them.

Dated, San Francisco, Cal., January 16th, 1901.

[Seal] LEiVI STRAUSS & CO.,

By LEVI STRAUSS, Pres.

ROBIE and ANDERSON.

Mr. FRIANK.—We will admit that they assigned all

the claims they had to this insurance company.

The Nome Beach Lighterage and Transportation

Company had barges and lighters for discharging pur-

poses at Nome at the time we are talking about. They

were being operated, but they did not take our goods

ashore in them. As I told you, we got the use of one of

those surf-boats, and lightered our own goods. The

surf-boats belonged to them. We paid |75 for the use

of one surf-boat to lighter our own goods. A man by
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the name of Dyer bought a portable house which we

had on board, and they turned over to him the bill for

the use of the lighter, and a note that we had given in

advance for our transportation, |150. That made f225

that he deducted from the sale of the house for f500.

That is how they forced us to pay for the use of the

lighter and for our transportation.

Cross-examination.

The Dr. Humphreys who bought these goods extracts

teeth. He bought them at our instigation for us for

|500. We gave him f600 and have his receipt for the

amount. The fact is we paid him only fSOO but took

his receipt for $600. He did not want to make any

money out of us.

Q. Why did you take a receipt for $600 when you

paid him fSOO? Can you explain that?

Counsel for the defendant objected on the gTound

that the question was immaterial. The Court over-

ruled the objection to which ruling counsel for defend-

ant then duly excepted. (Exception No. 17).

A. I do not know that I can answer that directly.

Q. Did you not think the receipt might become use-

ful afterwards to show that you had paid a profit on

them?
:

A. Certainly. We made arrangements with Dr.

Humphreys beforehand that he should go in and buy

the goods in for us, and we w^ould pay him the money,

whatever it was. Instead of taking a receipt for the
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true amount, we gave him a receipt for |600. We got

nearly all of our goods, with the exception I have told

you here.

We did not get the case of sweaters, a case of under-

wear and hosiery, something like two 121/2 dozen bales

of overalls and jumpers, one or two cases of coal oil.

These items I know we did not get. There were some

groceries which we did not get. Some were of no

value, and some we do not know whether they were of

value or not. We got the packages we shipped with

the exception of those I mentioned. Out of the entire

consignment we received all but four or five packages,

so far as I can tell you positively right now. There

were also some groceries which I could not itemize to

you.

Q. As a matter of fact, though, the goods that were

shipped were 27 bales of drygoods, one case thread, 204

packages of goods, and out of all that you only know

of 4 or 5 packages you did not receive?

A. The number of packages of groceries I could not

itemize. They are packages. I am speaking of the

packages that had contents of any particular value. I

know the "Dorothy" was put into commission there.

In speaking of the Nome Beach Company there was an-

other company there that was in operation that the

name "Beach" went with, and I cannot call the name

of it. It was the Pacific Steam Whaling Company.

Q. Now do you know, as a matter of fact, whether

the Nome Beach Company had control of those barges
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and launches, or whether they were operating them, or

whether they were in control of the "Corwin" people,

and operated by the Pacific Steam Whaling Company

for the "Oorwin" people?

A. I know this, that everything on board the

"Catherine Sudden" was supposed—not supposed to be,

but it was marked—"N. B. L. & T. Co.," and the

"Dorothy" and the lighterage. It was the understand-

ing between the people that shipped our goods and us

that that was their plant, and if the plant arrived

there our goods were to be put on shore. I knew when

I left here that the launch "Dorothy" and the barges

that were on deck of that vessel belonged to the Nome

Beach Lighterage and Transportation Company.

After the "Corwin" had taken possession of the "Cath-

erine Sudden," Captain Panno and Mr. Bends both said

that they paid |2,500' to get the "Corwin" to take their

lighterage plant to Nome. That is why we supposed

the lighterage plant belonged to them after they got

there. That is as far as I know. I know^ nothing about

what the conditions were under which that agreement

was entered into, that is, whether or not the "Corwin"

was to retain possession of the lighterage plant and

the "Dorothy" until the Nome Beach Company paid for

it. I am merely speaking of what I know.

,Q. When you speak of the Nome Beach Company

having the "Dorothy" and the lighters in operation at

Nome, you do not know whether they had them in oper-

ation, or whether the "Corwin" had them in operation
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subject to its claim of salvage upon them; you do not

know that, do you?

A. I have no way of knowing that.

Q. When you say the Nome Beach people hired out

the dories to you, you are confused again with the

Pacific Steam Whaling Company, are you not?

A, I acknowledge that, because my supposition was

from the time I went there, they were the people whom

I dealt with.

Q. You are not prepared now to say it was the

Nome Beach people who let the dories to you, and who

charged you the f75?

A. It was Captain Humphreys.

Q. And he was the Pacific Steam Whaling Com-

pany's man, was he not?

A. As far as I know he was, but he was represent-

ing Captain Morine while he was in the hospital. I

know I was referred to him when I went there to do

business.

Q. Captain Morine was the agent up there, and he

was sick in the hospital?

A. And I was referred to Captain Humphreys asi

being the man to ask questions of by Captain Panno

and Mr. Bends. Mr. Bends represented the Nome

Beach Lighterage and Transportation Company. It

was the general understanding that Mr. Bends repre-

sented the company. He assisted in the negotiations.

He was with the captain. I was ill when I first arrived

in Nome, and went to the hospital a few days after-
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wards. That was after the goods had been auctioned.

I was there three or four days, and during that time

Mr. Anderson, my partner, attended to all the business.

The bowsprit was broken off. I could not say as to

the stem being broken. I do not know.

I don't know who drew up the assignment. I could

not answer that directly. I should presume that the

endorsement would indicate who drew it.

Q. I will ask you whether or not the payment of

this insurance was the consideration and the only con-

sideration of this assignment. Defendant's Exhibit

No. 2?

Mr. JACOBS.—I object to the question as immaterial

and irrelevant. The Court overruled said objection, to

which ruling the defendant then duly excepted. (Ex-

ception No. 18.)

A. You will have to ask me that again, I do not

thoroughly understand you.

Mr. FRANK.—^Q. You were paid the money under

this policy of insurance by the Frankfort Marine Insur-

ance Company?

A. We were, yes, sir.

Q. And that was the consideration for this assign-

ment, was it not?

A. That was the consideration. When we received

the money, we turned over our right, title and claim to

that.
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Mr. FRIANK.—Q. And this instrument is the result

of that. I think we understand each other.

The COURT.—^Q. When you were paid the amount

claimed in the insurance policy, you signed that other

document?

A. Yes, sir.

Counsel for plaintiff then offered in evidence the

policy of the defendant issued to Robie & Anderson.

The policy was marked Plaintiff's Etxhibit "L," and is in

the words and figures following:

Plaintiff's Exhibit "L"

Cargo Policy.

San Francisco Form.

1885.

FRANKFORT MARINE INSURANCE; COMPANY OF

FRANKFORT-ON-THE-MAIN, GERMANY.
Capital 1,250,000.

Voss, Conrad & Co., Gen'l Agts., San Francisco.

(40 cents Revenue Stamp cancelled)

No. 17140.

$4000.00.

Whereas, it hath been proposed to the Frankfort

Marine Insurance Company of Frankfort-on-the-Main,

Germany, by Robie and Anderson, as well as in his or

their own names as for and in the name and names of

all and every other person or persons to whom the sub-

ject matter of this policy does, may or shall appertain
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in part or in all, to make with the said company the

insurance hereinafter mentioned and described.

Now, this policy witnesseth, that in consideration of

the said person or persons effecting this policy promis-

ing to pay to the said company the sum of eighty and

00/100 Dollars as a premium at and after the rate of

two per cent for such insurance, the said company takes

upon itself the burthen of such insurance to the amount

of four thousand and OO/lOO Dollars, and promises and

agrees with the insured, their executors, administrators

and assigns, in all respects truly to perform and fulfill

the contract contained in this policy. And it is hereby

agreed and declared that the said insurance shall be

and is an insurance (lost or not lost) at and from San

Francisco to Nome, Alaska. And it is also agreed and

declared that the subject matter of this policy as be-

tween the assured and the said company, so far as

concerns this policy, shall be and is as follows, upon

Merchandise, valued at sum insured, laden (under

deck) on board the ship or vessel called the Bkt.

"Catherine Sudden," whereof is at present

Master, or whoever shall go for Master in the said ship

or vessel.

And the said Company promises and agTees that the

Insurance aforesaid shall commence upon the said

Freight Goods and Merchandise from the time when

the goods or Merchandise shall be laden on board the

said Ship or Vessel as above and continue until the

said Goods or Merchandise be discharged and safely
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landed at as above. And that it shall be lawful for

the said Ship or Vessel in the voyage so insured as

aforesaid to proceed and sail to and touch and stay at

any Ports or Places whatsoever if thereunto obliged

by stress of weather or unavoidable accident without

prejudice to this Insurance.

If no valuation be written herein, then the Specie

Bullion Goods or Merchandise shall be valued at in-

voice cost on board and in all cases the Gross Amount

of Freight shall be taken as the valuation.

The Insured in accepting this Policy, hereby binds

himself or themselves according to all the agreements

and stipulations contained hereini:

1. Touching the adventures and perils which this

Insurance Company is contented to bear, and takes

upon itself in this Policy, they are of the seas, fires,

pirates, assailing thieves, jettisons, barratry of the

master or mariners, and all other losses and misfort-

unes that have or shall come to the hurt, damage or

detriment of the said property or interest, to which In-

surers are liable by the Rules and Customs of Insur-

ance in San Francisco, excepting mich losses and mis-

fortunes as are excluded by this Policy. In all cases of

loss, such loss to be paid in sixty days after proof and

adjustment of loss, and proof of interest in the prop-

erty insured, all sums due, or coming due to the Com-

pany from the insured, being first deducted. In case

of loss or misfortune resulting from any peril insured

against, the insured hereby engages for himself, or
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themselves, his or their factors, seryants and assions,

to sue labor and travel, and to use all reasonable and

proper means for the security, preservation, relief and

recovery of the property insured, or any part thereof;

and also to use all proper and lej2;al means to recover,

through general average or otherwise, from the parties

interested in Vessel, Freight or Cargo, either or all anv

sums due to the property insured, or its owners, on ac-

count of sacrifices, losses or expenses incurred for the

general safety or the common good; to the charges

whereof this Company will contribute in proportion as

the sum insured is to the whole sum at risk; nor shall

the acts of the insured or insurers in recovering, sarl««

and preserving the property insured, in case of disaster,

be considered a waiver or an acceptance of an abandon-

ment.

2. All merchandise not excepted under the follow-

ing memorandum clause, also freight, is hereby war-

ranted by the Insured free from particular average and

partial loss, unless occasioned by stranding, sinking,

fire, collision, or other extraordinary peril hereby in-

sured against, and amounting to fifty per cent or more

on the sound value of the whole shipment at the port

of delivery, and all such loss shall be settled on the

principle of salvage loss, with benefit of salvage to tlie

Insurers. Commissions and profits on merchandise are

warranted free from partial loss and particular and

general average, and insured against total loss only,
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and other profits and commissions are insured against

total loss of vessel only.

3. Memorandum.—It is agreed that bar, bundle,

rod, hoop and sheet iron, wire of all kinds, tin plates,

steel, cutlery, hardware, and all other articles subject

to rust; madder, sumac, willow and wickerware (manu-

factured or otherwise), salt, guano, cigars (except in

tin packages), fireworks, saltpetre, grain and seeds of

all kinds possessing the power of germination, tobacco,

Indian meal, fruits (whether preserved or otherwise),

cheese, dry fish, vegetables, and roots, rags, jute and

hempen yarns, bags, cotton bagging and other articles

used for bags or bagging, hops, pleasure carriages,

household furniture, printed books, personal effects,

paintings, statuary, engravings and prints, skins and

hides, musical instruments, looking-glasses, —
and all other articles that are perishable in their own

nature, are hereby insured only against general average

and actual total loss; and the Insurers are not to be

held liable hereunder for any constructive total loss on

such articles, if any portion thereof be delivered in

specie at the port of destination.

4. Warranted by the insured free from damage or

injury from dampness, change of flavor, or being

spotted, discolored, musty or mouldy, except caused by

actual contact of sea-water with the articles damaged,

occasioned by sea perils, and amounting to a claim

under the Policy, as herein provided. Also that the In-

surers shall not be held liable hereunder for stains, or



FranJcfort Marine Accident etc. Ins. Co. 239

(Testimony of R. W. Robie.)

damages to casks, or other packages containing mer-

chandise insured; neither for leakage of Molasses or

other liquid, nor for breakage of Glass, Crockery, or

other brittle ware, unless occasioned by stranding or

collision with another vessel, and amounting to a claim

under the policy, as herein provided. Also, in case of

loss or injury to any part of a machine, consisting, when

complete for sale or use, of several parts, this company

shall only be liable for the insured value of the part

lost or damaged, provided such loss or injury amount to

fifty per cent or more on the sound value of the whole

shipment at port of delivery. In case of any claim for

damage from sea perils to Dry Goods, the loss shall be

ascertained by a separation and sale at auction of the

portion only of the contents of the packages so dam-

aged, and not otherwise; and the same practice shall

obtain as to all other merchandise, so far as practic-

able. In all cases of appraisement of damage, if the

same shall have proved to constitute a claim under this

policy, then the entire expense of such appraisement

will be borne by this Company, in consideration where-

of, if the damage does not amount to a claim, then the

insured lierebj' agrees to pay the entire expense.

5. Warranted by the insured free from loss or ex-

pense arising from capture, seizure, detention, destruc-

tion, or the consequences of any attempt thereat, by

any hostile nation, or by any oflflcer, civil or military, or

other person claiming to act in its name, or under its

authority or in its behalf. Also, warranted not to
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abandon in case of blockade, and free from any expense

in consequence thereof; but in the event of blockade, to

be at liberty to proceed to a safe port not blockaded,

and there end the voyage. The Insurers are also here-

by warranted by the insured free from any charge,

damage or loss, which may arise in consequence of

seizure or detention for or on account of any illicit or

prohibited trade, or any trade in articles contraband of

war.

6. it is hereby further agreed by and between the

Insured and the Insurers, that the provisions of the

Civil Oode of California shall be conclusive and binding,

as regarding the warranty of seaworthiness, liability

of Insurers, in case of prior, subsequent or simultaneous

insurance* and such other questions as are therein

legislated upon and not otherwise provided for in this

Policy.

7. It is furthermore hereby expressly provided and

agreed that no suit or action against said Company for

the recovery of any claim upon, under or by virtue of

this Policy, sliall be sustained in any Court of Law or

Chancery, unless such suit or action shall be com-

menced within the term of twelve months next after

any loss or damage shall have occurred; said period of

twelve months to commence running from the date of

such loss or damage, and not from the date when proofs

of loss are made, or the amount of such loss or damage

is ascertained, or any right of action under this Policy

shall accrue, and in case any such suit or action shall
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be commenced against said Company after the expira-

tion of twelve months next after such loss or damage

shall have occurred, the lapse of time shall be taken

and deemed as conclusive evidence against the validity

of the claim thereby so attempted to be enforced.

8. If the voyage aforesaid shall have been begun

and shall have been terminated before the date of this

Policy then there shall be no return of premium on ac-

count of such termination of the voyage. In all cases

of return of premium, in v^^hole or in part, ten per cent

upon the premium is to be retained by the Insurers.

If there be an agent of the Insurers located at or near

any place where damages are to be ascertained, or

Proofs of Loss taken, or a General Average adjusted,

said Agent must be represented upon the surveys, if

any are held, aud all Proofs of Loss and Statements of

Average must be certified to by him as correct and in

accordance with the Laws and Customs of the place

where they are prepared, or they will not be allowed

by this Company.

In witness whereof, this Policy hath been signed in

San Francisco this 14th day of April, 1900, for and on

behalf of the said Company, by virtue of a Power of

Attorney granted by the said Company in that behalf.

VOSS, CONRAD & COMPANY,

General Agents.

Risk to cease thirty days from arrival or at ships

tackle if discharged within that time.
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The COURT.—^Mr. Robie, how much were you paid?

A. We got 13,500.

Q. From the insurance company?

A. Yes, sir. They deducted the amount of f500,

but that was the amount received for the goods at the

auction.

Redirect Examination.

Mr. JACOBS.—^Q. About Captain Humphreys, as a

matter of fact, who was doing whatever was done for

the Nome Beach Lighterage and Transportation Com-

pany at the time you are speaking about?

A. Captain Humphreys.

Q. When you approached Captain Humphreys for

the use of the barges or lighters, according to the terms

of your contract there, did he tell you that he was not

representing the Nome Beach Company?

A. I would not say that he told me that, but he told

me that he had nothing to do with the lightering of

goods, or would have nothing to do with it. He said

he would not lighter the goods.

Q. Where was he? Was he at the office of the

Nome Beach Lighterage and Transportation Company?

A. There was a big tent where they did business, a

storage tent. I could not say whether the sign was out

there or was not. I do not recollect having been told

That he was not representing the Nome Reach Company

in that transaction.

Q. Captain Panno directed you there?
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A. Captain Panno was the man whom I looked to.

as he was the master of the ship I went up on, and I

went to him on everything. Finally he said he had

nothing to do with it; that he was simply a laboring

man, working as a night watchman by the hour, and

referred me to Captain Humphreys until Captain

Morine got better. He referred me to Captain Hum-

phreys for any of my wants. That is, I wanted my

goods. As far as I know Captain Humphreys had noth-

ing to do with the "Oorwin." I know nothing about it

any further than I stated. The "Corwin" people were

not then operating the lighterage plant to my knowl-

edge. I saw no one who had been connected with the

"Oorwin" connected with the lighterage plant, accord-

ing to my knowledge. I went to Captain Humphreys on

the assumption that he represented the Nome Beach

Lighterage and Transportation Company.

Q. And you went there to get the company to do

what it had agreed to do under the bill of lading?

A. I was referred to him.

Q. Is that a correct statement?

A. That is correct, yes, sir.

Q. And 3^ou have never since heard, until Mr. Frank

told you in court, that he was not representing the

Nome Beach Company?

A. No, sir. In fact, I have given the matter very

little tho^ught for the last three years.

The connection of Levi Strauss & Company, whose

naime is on the assignment, is that we owed them for
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.the goods, and we assig^ned them our claim originally toi

cover what we owed them. We assigned our insurance

claim to them, and after the loss was adjusted, they as-

signed it to the insurance company, after it was ad-

justed and paid. We never got |500 at Nome. That

was what was received for the goods. The insurance

company paid us the net |3,500.

We did not assign our insurance policy to Levi Sitnaiusa

& Oompany as secHirity before we left here. The bulk

of our goods we got from them on credit. I know we

had something between |4,000 and 15,000 worth of goods

altogether. We estimated we had over 15,000 worth of

goods on board ship. The largest portion of it was due

to Levi Strauss & Company. Before we left we were

insured, but whether it was assigned to Levi Sitrauss &

Company, or made payable to them is not cleiar in my

mind. In any event, we turned over that policy to them

as security for our debt. The assignment was after we

came back. The money was paid to Levi Stnauss &:

Company and not to us. I never made any assignment

to them, only this, as far as I know. I never made any

Gissignment to Levi Strauss & Oompany for any claim

of prepaid freight.

Q. Then, as a matter of fact, this assignment that

\(ni signed here, you got nothing whatsoever from the

insurance company for?

Counsel for the defendant objected to the question

as immaterial and irrelevant. The Court overruled the
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objection, to which ruling counsel for the defendant then

duly expected. (Exception Noi. 19.)

Mr. FRANK.—Q. (Interrupting.) This is what I am

getting' at. We want to have it clear. I think you will

understand it as well as I. You assigned your insur-

ance policy to Levi Strauss & Company?

A. Yes, sir.

Q. And Levi Strauss & Company made the claim on

the insurance company, and received the insurance

money and put it in their pocket? A. Yes, sir.

Q. When the Frankfort Marine, or its representa-

tive, came to you to make this assignment, they paid

you nothing whatsoever for it; you simply made this

bald assignment. You never assigned your prepaid

freight to Levi Strauss & Company?

A. In the final settlement, that was the document

that was signed when the settlement was made with the

insurance people.

Q. And you got none of the insurance money?

A. It paid our bills. It went to Levi Strauss & Ck)m-

pany. It paid our debts. It went to them under their

assignment of the policy, and it paid oto debts.

The defendant next called as a witness OTTO W.

CARLSON, who being duly sworn, testified as follows:

I reside in San Francisco. In Atigust, 190O, I was in

Nome, Alaska, as agent or manager for the Alaska

Commercial Company at Nome, and had charge of its
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place of business there at that time. I remember an

auction held by Mr. John Stanley, a United' iStates Mar-

shal, or acting for a United States Marshal, about the

15th day of August, 1900, at Nome. I purchased coal

for the Alaska Oommercial Company at that auction,

albout 122 tons. So far as I knew that was all that was

on the "Catherine Sudden" at that time. To the best

of my recollection it was said to be all that was on the

"Catherine Sudden." Afterwards, we got the coal and

we paid for it.

The defendant next called I. N. HIBBEKD, who, be-

ing duly sworn as a witness, testified as follows

:

I am superintendent of Transportation for the North-

ern Commercial Company. In 1900 I Was traffic mana-

ger for the Alaska Exploration Company, and was the

head man of that Company in and about Nome during

the season of 1900. I had charge of the district includ-

ing Nome. I know of the shipment by my company

from its San Francisco place to its Nome place of cer-

tain coal at that time 'by the "Catherine Sudden." Our

company received none of that coal at Nome.

Cross-examination.

Q. I presume, Captain, you have no personal knowl-

edge of whether they received it there or not? You

did not remain at Nome, did you?

A. I was there two days, from the 18th to the 20th

of June. The "Catherine Sudden" had not been dis-
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charged, I think, at that time. She was still anchored

off the wharf.

Q. So of your own personal knowledge, then you

know nothing of that?

A. No, sir. I know there were some lighterage plants

in operation at Nome at that time. I knew Captain

Humphreys and I knew that Captain Humphreys was

operating the Nome Beach Lighterage and Transporta-

tion Company's "Dorothy" and barges at that time.

Q. Did he tell you in what manner he was operating

them and for whom?

Mr. JACOBS.—I object to the question on the ground

that what Captain Humphreys told Captain Hibberd

does not bind our company. It is res inter alios acta,

incompetent, and hearsay.

The Court overruled said objection, to which ruling

counsel for the defendant then duly excepted. (Excep-

tion No. 20.)

A. Yes.
,

Q. What did he tell you?

Counsel for the defendant objected to the question as

calling for evidence that was hearsay, res inter alios

acta, and incompetent, and not binding on the insur-

ance company. The Court overruled the objection, to

which ruling counsel for the defendant then duly ex-

cepted. (Exception No. 21.)

A. He said he was operating them to secure some

money that he had advanced for salvage on the "Dor-
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otihy" and the lighters. After he had made what he

had advianced, he would turn them over to the Nome

Beach Lighterage and Transportation Company.

liedirect Examination.

I think my position was such that I must necessarily

have seen a great amount of coal up there, if it had

come. It was my business to ascertain about what had

arrived and what was on hand. I investigated. The

coal was for the tug "Meteor." Captain John Worth

was captain of that tug. He is now in the East some-

wheres, I do not know whether in New York or in

Washington. I do not think that the tug "Meteor" got

any of that coal. I have no personal knowledge of her

getting it. I do not think she did. I don't think we

got it on the main shore. I was only there two days! at

that time. If you pin me down to my personal knowl-

edge, I cannot tell you whether we did or not. It had

not been landed from the vessel when I was there. I

was there again sometime in July. I don't think it waj»

there then. I understood it had been sold.

Reeross-examination.

It was never understood that the coal that was sent

up by the A. E. Company should be delivered from the

"Catherine Sudden" to the land. It was to remain on

board there as long as the "Sudden" was in harbor. If

the ship was ready to go to sea, and the "Meteor" had

not taken all the coal, we would have to land it, but we

were to take advantage of her as a store ship as long
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as slie was there. The understandings was that the

"Meteor" was plying in the harbor there, and as she

needed coal to burn in her furnace, she would go along-

side, take what coal she needed, burn it up and take

some more, and the "Sudden" was to keep it there as a

store ship just as long as she remained in the harbor.

Further Redirect Examination.

Q. You say she was to do that. You know, in faict,

she did not do that.

A. It is a qtuestion of personal knowledge. I don't

think she did. I have no personal knowledge that she

did not. I had to buy coal to supply the place of this

missing coal.

The witness identified the signature of Mr. Henn, the

accountant of the Alaska Exploration Company, and of

Mr. Isaac Liebes, its president, and Mir. S. W. Saalburg,

its secretary, and the stamp and the seal of the company

on the bill of lading to the Alaslva Exploration Com-

pany, and Mr. Frank admitted that the signature of H.

E. Pennell there was genuine.

The bill of lading was offered in evidence, and marked

Defendant's Exhibit No. 4. It is as follows:

Defendant's Exhibit No. 4.

Nome Beach Lighterage and Transportation Oom-

pany. Agents "Catherine Sudden" office: No. 4 Cali-

fornia Street, San Francisco, Cal. Capt. E. S. Morine,

General Superintendent, Nome City, Alaska.
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Freiglit on

127 1450/2240 Tons @ 15.00 |1914.70

Paid May 3, 1900. Nome B. L. & T. Co. H. E. Pennell,

becy.

Shipped by Alaska Exploration Company on board the

o'ood Bkt. "Catherine Sudden" J. L. Panno Master, now

lying in the port of San Francisco, and bound for Cape

Nome, Alaska,, the following property, in apparent good

order and condition except as noted. To say:

Marks: Two thousand two hundred and thirty-three

(2233) sacks of Coal, more or less, said to contain, One

hundred and twenty-seven and 1450/2240 Tons of Ck)al

—

contents, quality and weight unknown, being marked

as in the margin, and to be delivered in like apparent

good order and condition, at the aforesaid Fort of Cape

Nome (the dangers of the Seas, Fire and Collision ex-

cepted), unto Order or assigns, freight having been pre-

paid at San Francisco for the said goods in U. S. Gold

Coin, 115.00 per Ton of 2240 lbs. subject to the following

conditions, which are made a part of this Bill of Lad-

ing, that in all cases of loss of any 'portion or the whole

of said Merchandise, the amount of claim shall be re-

stricted to the cash value of such Merchandise at the

original Port of Shipment, at the time of Shipment.

CONDITIONS.—It is specially agreed that arrival at

a usual anchorage at said port and readiness there to dis-

charge at ship's tackles shall end the voyage and the

responsibility of the company and ship as carrier.



Frankfort Marine Accident etc. Im. Co. 251

(Testimony of I. N. Hibberd.)

Shipper under this Bill of Lading assumes all risk and

liability of transshipment from the vessel to the beach.

It is expressly understood, that this vessel is not lia-

ble or aecounta^ble for the hidden contents of packages,

weight, leakage, breakage, rust, splits, stains, chipping,

insecure packages, chafage to goods in bales, nor for

loss or damage caused by other cargo in contact or

otherwise when properly stored; nor for explosions of

articles on freight or otherwise; and that the said vessel

will not become liable for any value exceeding one hun-

dred dollars (1100.00) upon each of the above-named

packages; unless other valuation is declared and so ex-

pressed in this Bill of Ladinig.
'

Any of the above-mentioned Merchandise taken on

deck, to be at risk of shipper, owner or consignee.

Glass, Crockery, or articles contained in Glass or

Crockery, or Castings, or any article whatever of a frag-

ile nature, taken only at the risk of shipper, owner or

consignee.

All goods packed in bales are taken as shipped in bad

order. The vessel will not be responsible for damage

or loss of the contents.

In witness whereof, the Master or Agents of said ves-

sel hath affirmed to 3 Bills of Lading, all of this tenor

and date, one of which being accomplished the others

stand void.

Dated, San Francisco, Apl. 14th, 1900.
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:

THE ALASKA EXPLOEATTOlNi COMPANY.
Per. W. O. HENN,

Shipper.

NOME BEAOH LIGHTERAGE & TRANSPOR-
TATION COMPANY.

By H. E. PENNELL, Secy.

For the Master.

The defendant next offered in evidence the

Deposition of John Worth,

which omitting the formal parts to which no objection

is made, is as follows:

I as a master mariner, and am about to leave San

Francisco on a voyage to sea to Alaska, and expect to

be gone until next November. In May and June, 1900,

I was master of the steam tug "Meteor," which was then

on her way to Cape Nome, and at Cape Nome. I think

we arrived June 19th. My recollection is that the

"Meteor" was there before the "Sudden." I wasi em-

ployed by the Alaska Exploration Company, and was

told that we were to have coal; that coal was being' sent

up on the "Sudden" for the "Meteor." We did not get

any coal for the "Meteor" from the "Catherine Sudden."

We bought coal when it was necessary. When we had

to get coal we bought it from vessels in there. We al-

ways did get coal from other vessels oiit and in the

harbor.

I was about the roadstead of Nome and in Nome

nearly all the time after the 19th of June, 1900. I vis-



Frankfort Maiine Accident etc. Ins. Co. 253

(Deposition of John Worth.)

ited the place of business of the Alaska Exploration

Company nearly every day w^hen ashore. 1 observed

where the Alaska Exploration Company got the greater

part of its coal. If it got any from the "Catherine Snd-

den" I think I would have been informed. I was doing

' towing and lightering as the master of the "Meteor" for

the Alaska Exploration Company and anybody who was

offering us work. That company was running the

"Meteor." I practically ran it under Captain Hibberd's

orders while he was there and at other times just my-

self. The Alaska Exploration Coimpany paid me.

I did not observe where the Alaska Exploration Com-

pany got its coal that season any more than I would

coftning ashore on some lightering, but coming ashore

on lightering, any coal that they bought out there I

would see, but at Nome ashore there I wouldn't have

known anything about it. I would see any coal that

came from ships. I saw no coal come from the "Cather-

ine Bu'dden." To the best of my knowledge, I would

have seen if any had come. I didn't see any. My por-

tion was such that I think I would have seen it.

Cross-examination.

Mr. FRANK.—Captain, now were you employed by

the Alaska Exploration Company, or were you not em-

ployed by the Lighterage Company, and wasn't the

"Meteor" and the whole lighterage plant owned by the

Lighterage Company, a separate corporation.
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A. That I don't know, but I know the "Meteor" was

owned by the lighterage company.

Q. And you were in the employ of the lighterage

company, and not of the Alaska Exploration Ooimpany.

A, Well, I always done business with the Alaska Ex-

ploration Company. There was none of my bills or any-

thing that was made out against the lighterage company.

I never called with the "Meteor" lat the "Catherine Sud-

den" to apply for any coal, and never made any demand

at all, I am not sure that the Meteor" arrived before

the "Catherine Sudden," if, as yo^u say, the "Catherine

Sudden" arrived about June 14th. We arrived after

the "Sudden" was towed there.

Redirect Examination.

The "Meteor" got its coal from ships at Nome. I

don't knoAV as I ever was instructed before I went up

there, to get coal from the "Catherine Sudden." I just

simply understood that she was being sold, and being a

salvage case, that we could not get any more friom her.

1 was not on shore at the time of the sale oif the effects

of the "Catherine iSudden." Of my own knowledge, T

don't know who got the "Catherine Sudden's" coal. 1

saw it nearly every day. It was mostly on the "Cather-

ine Sudden," being transferred to the "Corwin." I saw

a great deal of it being transferred from the "Studden"

to the "Corwin," and I never saw it transferred again

from the "Corwin."

I don't know where the "Corwin" went then. She
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just did business around there running passengers along

the coast to different places doing a coasting and trad-

ing around there.

I never saw her leave any of that coal at Nome, and

I was in and about the roadstead when the "Corwin"

was at Nome a great many times. As far as my obser-

vation goes, the coal of the "Sudden" went on board the

"Corwin," and I saw no one else take any of that coal.

Q. Was your position in and about the harbor such

that you would have noticed it any one had taken coal

off the "Sudden?"

A. Just in a general way as it went and came under

my eye. That is, I had no business to notice it. I did

see coal go aboard the "Corwin," and that is the only

place that I can say that I saw coal leave the "Sudden"

for.

Recross-examination.

I was attending to my own business paying no par-

ticular attention to the "Corwin," and coal might have

been transferred to the shore or a dozen places without

my noticing it. I don't know how much coal was taken

off, or how much was on board the "Sudden," or how

much was transferred to the "Corwin," nor whose coal

it was that was transferred to the "Corwin."

Q. Then the sum and substance is that casually you

saw some coal go from the "Sudden" to the "Corwin"

without any regard as to what coal it was, or as to the

quantity? Yes, that, all that I noticed was jusi

casually.
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Eedirect Examination.

Q. Is it not the fact that you were interested in

finding out what became of that coal, because you knew

that it was intended for use on your vessel?

A. Only at first when I got to Nome. I asked if we

were to take any coal from the "Sudden," and was told

that we was not to get any there.

Q. How did you come to ask?

A. When we needed coal I asked where we were to

replenish our bunkers, and I was told to go and buy it

anywhere I could get it, from any ships in the harbor.

Before I arrived I was originally instructed that coal

was going up on the "Catherine Sudden" for our use,

and that fact caused me to be interested in finding out

what became of the coal when we got there.

JOHN L. HAEKINSON, being called as a witness for

the defendant, was duly sworn and testified as follows:

I am at present bookkeeper at the Antioch Bank. In

June and July of 1900 I was bookkeeper for the Alaska

Exploration Company at Nome, and was at its place of

business there at that time.

I remember the "Catherine Sudden" coming into the

harbor there in a damaged condition.

Q. Do yon know whether the Alaska Exploration

Company got any coal from the "Catherine Sudden?"

A. Not to my knowledge. I was about its place of

business until about the first of July. If any consider-
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able quantity of coal had been landed there, I think I

would have seen it.

Q. Was your position such that it would have neces-

sarily have come under your observation?

A. No, sir. I kept the books of the Alaska Explor-

ation Company at that time. I have in my hand the

ledger of that company at Nome. I have here opened

an account with the home office, the San Francisco

office. In the regular course of business all supplies

and things purchased in San Francisco for the Nome
office were put down in that account. Examine that

account and find out if you see any coal there received

from the "Catherine Sudden."

Mr. Frank objected as being incompetent and imma-

terial.

The COURT.—Where was this book kept, Mr. Har-

kinson?

A. At Nome.

Q. Does it contain all the transactions you had

there? A. Yes, sir.

Q. During the period that it covers?

A. Yes, sir.

Mr. JACOBS.—Was it correctly kept?

A. I think so.

Q. You kept it yourself? A. Yes, sir.

The COURT.—Q. If you had received any coal

from the "Catherine Sudden" would it appear in that

book?
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A. If it was intended for tlie store or if it was in-

tended for the station, it would be in this book. If it

was intended for elsewhere, it would not.

The COUET.—I sustain the objection.

Mr. JACOBS.—Let me ask one preliminary question

first.

Q. For how many places did the Alaska Exploration

Company send up material? You have spoken of the

office and the station. What else was there?

A. At Nome?

Q. Yes.

A. We had nothing to do with the tug "Meteor."

Q. In other words, anything sent up would go to

the tug "Meteor," or the store of the station?

A. That would be through St. Michaels.

Q. What would be through St. Michaels?

A. The account with the "Meteor."

Q. The store and station is in that book?

A. That is the same thing.

Q. I will ask you once more, with that informa-

tion, whether that book shows any coal received for

the store or the station from the "Catherine Sudden"

shipped by the home office?

Mr. FRANK.—^Objected to as immaterial.

The COURT.—I sustain the objection.

Mr. JACOBS.—I will take an exception. (Exception

No. 22.)
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In order to put the matter accurately on the record,

we offer in evidence the account contained from pages

22 to 26 in this book, but particularly the part thereof

after the date of June 5, 1900, which is headed "Home
Oflflce," and which runs on durino^ the season of 1900

until the 15th of August; that is, I only offer the en-

tries up to the 15th of August, and I offer that for the

purpose of proving that this is an account of the Alaska

Exploration Company kept at its office in Nome in the

regular course of its business, correctly kept, and

which in the ordinary course of its business should show

all goods received at the station or store at Nome, but

that it shows no coal received from the "Catherine

Sudden."

Mr. FRANK.—^You did not keep this book, Mr. Hark-

inson, during all of that time?

A. Only up to about the 1st of July.

Q. Only to the 1st of July?

A. That is all.

Mr. FRANK.—We insist upon our objection.

The COURT.—I sustain the objection.

Mr. JACOBS.—I will take an exception. (Exception

No. 23.)

The pages of the book offered in evidence show no

entry as to the receipt of any coal, or charging the

Nome place of business with any coal between the

dates mentioned.
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Mr. JACOBS.—If any point is made as to the dates

of Mr. Harkinson's keeping the books, we offer the

entries between June 5th and the 1st of July.

Mr. FRANK.—Same objection.

The COURT.—The same ruling.

Mr. JACOBS.—I will take an exception. (Exception

No. 24.)

The accounts offered show no receipt of coal by the

Alaska Exploration Company during the period be^-

tween June 5th and July 1st.

Mr. JACOBS.—There is one point that I have not

brought out sufficiently from Mr. Harkinson. Perhaps

counsel will admit it. I should have proved that the

entries in that book were made every day as the trans-

actions occurred. Will you admit that, Mr. Frank?

Mr. FRANK.—You make the offer. I will make my

objection and take the ruling.

Mr. JACOBS.—We offer to prove that the entries

which we have offered in evidence were made contem-

poraneously with the transactions daily.

Mr. FRANK.—Objected to as incompetent and im-

material.

The COURT.—I sustain the objection.

Mr. JACOBS.—I take an exception. (Exception No.

25.)

The defendant next offered in evidence the assign-
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ment from the Alaska Exploration Company to the

Frankfort Marine Insurance Company. It was marked

"Defendant's Exhibit No. 4a," was read in evidence, and

is as follows:

Defendant's Exhibit No. 4a.

For and in consideration of the sum of two thousand

one hundred dollars (|2,10O), paid to us by the Frank-

fort Marine, Accident and Plate Glass Insurance Com-

pand of Frankfort-on-the-Main, Germany, a corpora-

tion (commonly transacting' Marine Insurance business

under its abbreviated name "Frankfort Marine Insur-

ance Company") the undersigned does hereby trans-

fer, assign and set over unto said Frankfort Marine,

Accident and Plate Glass Insurance Company of Frank-

fort-on-the-Main, Germany, a corporation, all its rights

and claims against the Nome Beach Lighterage and

Transportation Company arising out of the shipment by

the undersigned of 2233 sacks of coal—more or less—on

the barkentine "Catherine Sudden" and the prepay-

ment of freight thereupon, to the extent of one thou-

sand nine hundred fourteen and 70/100 dollars

(11,914.70); and the failure of said Nome Beach Lighter-

age and Ti-ansportation Company to fulfill its contract

of shipment and to earn said freight so prepaid, it be-

ing the intention to transfer, assign and set over the

right to recover back said prepaid freight which was

not earned.
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In witness whereof the undersigned has hereunto

affixed its corporate name and seal this fifteenth day of

April, 1901.

THE ALASKA EXPLOEATION COMPANY,
[Seal] By I. LIEBES,

President.

By S. W. SAALBUKG,
Secretary.

Counsel for the defendant next offered in evidence a

demand which counsel for the plaintiff had admitted to

have been received by the plaintiff in the regular course

of the mail, or else to have been delivered to it. It is

marked Defendant's Exhibit No. 5, and is as follows:

Defendant's Exhibit No. 5.

FRANKPOKT MARINEi INSURANCE COMPANY,

204-208 Sansome St.

San Francisco, April 26, 1901.

Nome Beach Lighterage and Transportation Company,

San Francisco, Cal.

Gentlemen: The Alaska Exploration Company paid

to your company in May of last year |1,914.70, as pre-

paid freight for the shipment of 2,233 sacks of coal from

San Francisco to Cape Nome, Alaska, on the barkentine

"Catherine Sudden"; and in April, 1900, Messrs. Robie

and Anderson paid you |635.12 as prepaid freight for

the shipment of certain goods by them on the same ves-

sel from San Francisco to Cape Nome. Your company
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failed to deliver the goods shipped by either of these

parties and accordingly they became entitled to a re-

turn of the money paid you for the services which you

failed to perform.

The Frankfort Marine Accident and Plate Glass In-

surance Company is the assignee of the claims, both of

the Alaska Exploration Company and Kobie and Ander-

son, for the return of this prepaid freight, and accord-

ingly the undersigned now demands of you payment to

said Ftankfort Marine Accident and Plate Glass In-

surance Company of the amounts hereinbefore men-

tioned, with legal interest thereon.

Yours respectfully,

FRANKFORT MARINE, AOOIDENT & PLATE

GLASS INS. CO.,

VOSS, CONRAD & CO.,

U. S. Managers.

The genuineness of the signature was admitted.

The defendant here rested.

REBUTTAL EYIDENCE.

ALFRED ANDERSON, called as a witness for the

plaintiff, in rebuttal, was duly sworn, and he testified

as follows:

I was the partner of Mr. Robie, who was on the stand

here the other day. I made the arrangement, the con-

tract of affreightment in this case.
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Mr. FKANK.—If your Honor please, I might as well

at this point state the whole defense, so that we may

not be groping in the dark, and so that the jury may

know, and your Honor may know in ruling, what our

position is.

Counsel then made an opening statement as to his

defense to the counterclaim, stating that he would

prove that the bills of lading were not the true contract

with reference to the payment of freight; that as to

the Alaska Exploration Company, he would show that

when the original contract was entered into, it was

understood by both of the parties that the freight was

to be prepaid and considered as earned as soon as the

goods were upon the ship, and that thereafter, the

freight was at the risk of the Alaska Exploration Com-

pany; that that agreement was made between Mr. Pen-

nell, representing the Nome Beach Company, and Cap-

tain Hibberd, representing the Alaska Exploration

Company; that after the goods had been placed on

board, and after the ship had gone to sea, the represen-

tative of the Alaska Exploration Company here in San

Francisco demanded a bill of lading; that thereupon

Mr. Pennell went to the office and demanded the freight

money under the agreement; that he told Mr. Pennell

that they would pay their freight when they got the

goods at the other end; that Mr. Pennell then told

them that he knew they were responsible parties, that

was well enough, but that was not the contract; that

the agreement was that they should pay their freight,
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and that it was earned when the goods went on board,

and that unless they prepaid their freight under that

understanding, he would decline to give them the bill

of lading, to which the gentleman replied that Captain

Hibberd was not there, but w^as in Seattle, and that he

would communicate with him, and that when he got a

reply that if Mr. Pennell was right, that he would pay

the freight; that Mr. Pennell thereupon left the Alaska

Exploration Company with his bill of lading, and subse-

quently was notified by the Alaska Exploration Com-

pany that it was all right, and to come and get his

freight money, and went and got it and gave him the

bill of lading with that condition and under that un-

derstanding.

We propose to show further—and this applies both to

the shipment of Robie and Anderson and also to the

Alaska Exploration Company—that under the custom

and usage of this port as it then existed in that trade, it

was the universal custom to demand prepayment of

freight, and that it was understood to be earned when

the goods went on board the ship, goods or vessel lost

or not lost at any stage of the entire transit. We pro-

pose to show that Mr. Anderson, when he entered into

this contract, understood that custom, knew that that

was the custom of the port, and took his freight space

and paid his freight money, understanding that to be the

contract, as well as Mr. Pennell on the other side under-

standing it to be the contract, and that was the agree-

ment between the parties with respect to the freight
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money. The custom was between the ports of San

Francisco and Nome or St. Michaels, the contiguous

ports up in Alaska.

Mr. JACOBS.—^We demur to that evidence, if your

Honor deems that practice proper.

The COURT.—You object to the testimony?

Mr. JACOB'S.—I object to the testimony of any cus-

tom as varying or adding to or modifying the terms of

this bill of lading, which on its face appears to be a

complete contract. I furthermore object to any testi-

mony as to any oral agreement between these parties

preliminary to the contract, and I further object to any

testimony as to what took place between the parties at

the time they signed this bill of lading, in so far as it

attempts to vary the legal import of that documenf.

That document has a definite fixed legal import, and I

claim that parol evidece, whether of custom or of an

express agreement, is not admissible to vary either the

express terms of that contract, or the implied terms,

and object on that ground.

The COURT.—I overrule the objection.

Mr. JACOBS.—I will take an exception. (Exception

No. 26.) I

Q. Repeated. When you sought freight space, what

did you do?

A. I went to see Captain Morine at the office on Cali-

fornia street, and asked him for freight room for Alaska.
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He asked me how much goods we expected to have. I

answered him about twenty tons. He said at that time

he probably had that much space left, which he would

give me. Then I went to work buying the goods.

The goods were sent down to the wharf where they

were measured, and the measurements sent back to the

office; then the freight bill was paid.

Q. Now, when you paid that freight, did you know

what the general custom was in this port with reference

to contracts of affreightment of that sort between this

port and Alaskan ports, Nome and St. Michaels?

Mr. JACOBiS.—I object to the question on the ground

that it assumes what has not been proven, that there

was any custom with reference to affreightment be-

tween this port and Nome and St. Michaels.

The COURT.—I overrule the objection.

Mr. JACOBS.—I will take an exception. (Exception

No. 27.)

A. Yes.

Q. What was that custom?

Mr. JACOBS.—I object to the question on the ground

that evidence of custom is incompetent to vary the ex-

press contract contained in the bill of lading which is

in evidence, and any knowledge or understanding of the

Avitness on the subject of custom could be waived by a

written contract, without any reference to the custom.

The COURT.—I overrule the objection.
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Mr. JACOBS.—I will take an exception. (Exception

No. 28.)

A. Prepayment of freight.

Mr. FRANK.—Read the question, Mr. Reporter.

(Reporter reads the question as follows: "What was

that custom?")

A. To prepay the freight.

Q. What did you understand the custom was with

reference to prepaid freight with respect to its being

earned or otherwise when the goods went on board the

vessel?
'

Mr. Jacobs asked leave to examine the witness pre-

liminarily as to his knowledge of custom, which the

Court refused. Mr. Jacobs then objected to the ques-

tion on the ground that the contract could not be varied

by any evidence of custom. The Court overruled the ob-

jection, to which ruling the defendant excepted. (Ex-

ception No. 29.) The question was not answered, but

counsel changed it on the suggestion of the Court to the

following form:

Q. What was the custom at that time with respect

to prepaid freight being considered as earned or not

earned when the goods went on board the vessel in the

trade between San Francisco and Nome?

The question was again reframed by the omission of

the words ''being considered," and re-read.

Mr. JACOBS.—The same objection and the further

objection that the witness is not shown to be qualified
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to testify as to custom. The Court overruled the objec-

tion, to which ruling counsel for the defendant then duly

excepted. (Exception No. SO.)

A. It was earned.

Q. At the time you entered into this contract and

paid over this freight money, did you so understand it?

Do you understand the question? Did you understand

that that was the custom at the time that you paid over

the freight money and took over this bill of lading?

Mr. JACOBS.—The same objection.

The COURT.—The objection is overruled.

Mr. JACOBS.—The defendant excepts. (Exception

No. 31.)

A. Yes, sir.

Cross-examination.

Mr. JACOBS.—Q. Did you make any other contract

than that contained in this document, this bill of lading

which I will show you?

A. No other written contract.

Q. Did you make any other contract with these

people whether written or not?

A. That was the condition, the bill of lading.

Q. That is the only contract you had T\ith them?

A. Yes, sir.

Q. Did you ever ship any goods to Nome or St.

Michaels previous to this transaction?

A. No, sir.
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Q. Did you ever participate in any form in the ship-

ment of any goods to Nome or St. Michaels previous to

this transaction?

A. No, sir. I might say only to the extent of putting

up orders for that trade.

Q. When you say "putting up orders," you were

working in a store which sold goods up there?

A. Yes, sir.

Q. But you did not have any part in the shipment

of those goods? A. No, sir.

O, Did you ever see any written contract for ship-

ment of goods to Nome or St. Michaels before this time?

A. No, sir.

Q. Did you ever hear any oral contracts made for

shipment of goods from San Francisco to either Nome

or St. Michaels prior to this? A. No, sir.

Q. Did you ever know of a single case before the

"Catherine Sudden" in which freight money was paid

and the goods not delivered, and the freight money kept,

in any shipment between San Francisco and Nome or

St. Michaels? A. No, sir.

Q. Did you ever hear of any such case?

A. No, sir.

Q. Then you did not know anything about the cus-

tom, did you?

A. To this extent; Mr. Hirschfeld, of Levi Strauss &

Company, the head bookkeeper, said to me "You should

have insured your freight money" at the time we got

out our insurance policy.
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Q. You did not insure the freight money, did you?

A. No, sir.

Q. This converscation wath Mr. Hirschfeld was after

your goods were on board?

A. No, sir, before the goods were on board. The

same day that the insurance policy was issued.

Q. That is all you knew or heard about any such cus-

tom, was it not? A. Yes, sir.

Q. Absolutely all?

A. Of course, I had conversations in a general way

on the subject.

Q. Did anybody ever discuss with you before that

time any particular case where the vessel had been lost

or goods had not been delivered as to what was done

^ith the freight money? A. No, sir.

Mr. JAOOBS.—Now, if your Honor please, I move to

strike out the testimony of custom, because custom can-

not be established in any loose way like this. This wit-

ness had one conversation to the effect that he should

have insured his freight, and then he is allowed to tes-

tify as to custom. This is no proof of custom.

The COURT.—The motion to strike out is denied.

Mr. JACOBS.—I will take an exception. (Exception

No. 32.)

Redirect Examination.

Mr. FRANK.—Q. Mr. Anderson, did you make any

demand upon the Nome Beach Company for the return

of this freight money at any time?
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A. No, sir.

Q. Why did you not make such demand?

Mr. JACOBS.—Objected to on the ground that his

reasons do not bind the insurance company.

The OOUKT.—I overrule the objection.

Mr. JACOBS.—I will take an exception. ^Exception

No. 33.)

A We felt we did not have any claim against the

steamship company for the freight.

Mr. FRANK.—^Q. And when these gentlemen came

to you and applied for a transfer of whatever rights you

had, you just simply gave them the right to let them do

as they pleased.

A. Yes, sir.

Recross-examination.

When I said I never thought I had any claim against

the shipping company, I had no legal advice. It is not

the fact that I placed in the hands of an attorney at

Nome some papers for making out a claim against this

Nome Beach Lighterage and Transportation Company,

and instructed him to do so. It was against the Corvi' in

Trading Company. I never took any advice from any

lawyer as to what the law is in case of prepaid freight,

and the loss of a vessel. In my assignment, which you

hand me, I see a reference to prepayment of freight. T

was represented in that transaction by Mr. Edmund

Tauszky of Deal, Tauszky and Wells. They were acting

as my attorneys.



Frankfort Marine Accident etc. Ins. Co. 273

(Testimony of Alfred Anderson.)

Q. And he explained to you the meaning of this as-

signment, did he not?

A. He explained it to Mr. Hirschfeld.

Q. In your presence? A. No, sir.

Q. How do you know he explained it to Mr. Hirsch-

feld?

A. At least Mr. Hirschfeld handled the papers.

That is what I mean.

Q. Did you demur to the statement in here about

freight? A. Did I demur?

Q. Yes. Did you explain that you had no right to

get back this freight; that you did not think you had a

right, or did you so understand it?

A. No, sir. Nothing of that kind. Up to the time

of that agreement or that assignment, we never consid-

ered the freight proposition at all. We did not con

sider it, because we did not figure that we had any claim

for the freight, so we were perfectly willing to waive all

claims in favor of the insurance company. I never dis-

cussed with any attorney as to whether T had such a

claim.

Q. Were you not informed it was the intention of

the insurance company to look to this company (the

Nome Beach Company) for freight"?

A. At that time?

Q. At the time you were informed, at the time you

made this assignment? A. At that time.

Q. If you thought you had no claim against this ship-
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ping company, why did you not at that time except that

from the assignment, or state that you had no rights?

A. I do not see any reason why we should state we

did not have any rights. If you asked for an assign-

ment of that claim, if it was not a good claim, it was

not our fault, was it?

Q. Did you intimate in any way you did not consider

it a good claim? Did you ever say that to me?

A. No, sir.

Q. Or to Mr. Tauszky? A. No, sir.

Q. You understood, of course, that the insurance com-

pany was going after the ship company for that freight?

A. Yes, sir.

Q. And that was the intention of getting this assign-

ment, was it not, as you understood it?

The COURT.—You intended that they could have

whatever they could get out of this claim?

A. Certainly.

Q. And you assigned it to the insurance company?

A. Yes, sir.

Q. Did you get any consideration for it?

A. We got |3,500 from the insurance company on

our policy of insurance. For that we assigned whatever

rights we had in the matter.

Q. You were perfectly willing they should get what-

ever they could get?

A. That is the idea.
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Mr. JACOBS.—Eesiimins: question. Where do you
live? A. At Gridley at present.

Q. How did yon happen to come down here?

A. Mr. Prank wired me that I was wanted in the

case.

Q. You were not subpoenaed, were you?

A. N'o, sir.

Q. How far is Gridley from here?

A, One hundred and fifty-nine miles.

Q. You were entirely ready to leave your business

and accommodate Mr. Frank?

A. I was very glad of the opportunity to come down

here for the reason that we were ready to purchase

goods. While I have been down here, I have been busy

every minute. I have my book full of orders here, and

I put in my time buyinig goods while I was here. It

gave me an opportunity to come down, and I was very

glad of it.

Q. Who has paid your expenses?

A. I have not had any expenses yet. I have paid my
own expenses.

Q. What is your understanding about that?

A. My understanding is that the Court will pay the

expenses, mileage five cents a mile, is it not?

The COURT.—The Court does not propose to pay any-

thing.

The WITNESS.—That is what I understood. That is

the only thing I understood about the monetary propo-

sition. At the time these goods were shipped up we
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bought goods from Levi Strauss & Oo. on credit. They

did not furnish any ready cash. They did not furnish

us with a large amount of credit with the understand-

ing that all our rights and connections in the matter

belonged to them until we paid. We might have had

the credit without any special security. Mr. Eobie

suggested giving his property as security for the bill.

We gave property as security, and my father endorsed

a note for me which was placed in escrow with Levi

Strauss & Co. for the difference of the two amounts in-

vested by Mr. Eobie and myself. The policy was left

with Levi Strauss & Co. just as a matter of safe keep-

ing. I did not understand that they were to have what-

ever rights I had in case of any claim on the policy.

Nothing was said about it. We did not want to take

the policy along with us. Levi Strauss & Co. were act-

ing as our agents here. Anything we wanted would

have been done through Levi Strauss & Co.

Q. When you collected this loss from the insurance

company did you ever say anything about having got

those goods yourself—about having bought them in?

A. No, sir.

Q. You concealed that fact, did you?

A. Nothing was said about it.

Q. You did not disclose that fact at all?

A. No, sir.
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Redirect Examination.

(By Mr. FRANK.)

Levi Strauss '& Company settled this insurance claim

of ours with the insurance company. We did not han-

dle it at all. Levi Strauss & Co. handled it entirely.

I took no part in it. I left the matter entirely in the

hands of Mr. Hirschfeld. The entire proposition was

handled by Mr. Hu-schfeld, Mr. Tauszky and Mr. James,

and the money paid into Levi Strauss & Company, and

we were paid our pro rata. We only owed them a small

balance at that time, because we paid it. As a matter

of fact, I had nothing to do with it at all. I was a w^it-

ness on behalf of the other side in the other trial of

this same issue in the Superior Court, and was not

subpoenaed at that time. And then I went to Gridley.

They never asked me to come back.

Further Recross-examination.

Q. Did you ever tell Mr. Hirschfeld that you got

those goods back before you got this insurance money?

A. Mr. Hirschfeld knew it. I don't think I ever saw

a preliminary agreement signed by the insurance com-

pany with reference to this matter, and delivered to

Levi Strauss & Company. I did not know that the in-

surance company was ignorant of the fact that 1 got

those goods back when I took the money. I never told

them, or asked anybody else to tell them. I never told

my attorney.



278 l!^ome Beach Lighterage etc. Co. vs.

(Testimony of Alfred Anderson.)

The witness was shown an agreement and said he

never saw it.

I. N. HIBIBERD, called for the plaintiff, in rebuttal,

testified as follows:

I made the arrangements on behalf of the Alaska

Exploration Company with the Nome Beach Lighterage

Company for the freight here in question.

Q. What was the agreement between you and the

Nome Beach people with reference to the freight money

being considered as earned at the time the cargo was

received on board?

Mr. JACOBS.—We object to that question on the

ground that it is leading. We also object on the fur-

ther ground that the agreement is contained in the bill

of lading, and any parol evidence as to what was agreed

on beforehand is deemed merged in the bill of lading,

and we object to it as incompetent and irrelevant.

The COURT.—I overrule the objection.

Mr. JACOBS.—^I will take an exception. (Exception

No. 34.)

A. We considered the freight earned when it went

on board.

Mr. JACOBS.—I move to strike out the answer as not

responsive.

The WiITNESS.—By "we" I meant the company.

The Court refused to strike out the answer, to which
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ruling the attorney for the defendant then duly ex-

cepted. (Exception No. 35.)

Mr. FRANK.—^I understand the company afterwards

insured that freight money?

Mr. JACOBS.—I object to the question as immaterial

and irrelevant. The witness is not shown to be the

officer or the agent of the company who insured it.

The COURT.—I overrule the objection. To which

ruling the defendant then duly excepted. (Exception

No. 36.)

A. Yes, sir. The freight money was insured with

the Frankfort Marine.

I have been engaged in the Nome trade since April 1,

1898.

Q. Are you acquainted with the custom of the port

between here and Nome and St. Michaels with reference

to whether or not prepaid freight is earned when the

cargo is placed on board the vessel at San Francisco?

A. Yes, sir.

Mr. JACOBS.—Will your Honor allow me to examine

the witness preliminarily as to the existence of any such

custom?

The COURT.—No. Proceed, Mr. Frank.

Mr. FRANK.—Q. What was the custom?

Mr. JACOBS.—I object to the question on the ground

that evidence of custom is not competent to vary the

implied terms of the bill of lading.
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The COURT.—I overrule tbe objection.

Mr. JACOBS.—I take an exception. (Exception No.

37.)

A. The custom was to collect the freight in advance

to shipment to Nome or St. Michaels.

Mr. FRANK.—^With reference to whether it was

earned when so collected, what was the custom?

Mr. JACOBS.—Same objection.

The COURT.—I overrule the objection.

Mr. JACOBS.—I will take an exception. (Exception

No. 38.)

A. It was considered earned as soon as it was laden

on board the vessel. >

The COURT.—Q. You did insure the freight money

with this company?

A. Yes, sir.

iQ. And when the goods were not delivered, you col-

lected that freight money from the company; was that

right? A. Yes, sir.

Q. And were paid and made good with reference to

that? A. Yes, sir.

The COURT.—How much did you pay?.

A. Somewhere about |2,000.

It was on 137 tons of coal. I don't know how much

was the freight per ton. I made the contract, but have

made many since and would not be positive of the
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figures. I think about |2,000 was the figure. We in-

sured the full amount of the freight money and the

coal. The insurance on the coal was for the full value.

We paid for it here.

(The witness identifies the signature of Mr. Henn as

an accountant of the company on a document which

Mr. Frank obtained from Mr. Jacobs.)

Mr. FRANK.—I offer this in evidence, with the at-

tachment, it coming from the custody of the other

party.

Mr. JACOBS.—We object to it as immaterial, irrele-

vant and incompetent.

The COURT.—The objection is overruled.

Mr. JACOBS.—We except. (Exception No. 39.)

Mr. FRANK.—The document reads as follows. It is

on the Alaska Exploration Company's letter-head.

"San Francisco, May 11th, 1900.

Mr. James, c/o Voss, Conrad & Co., City.

Dear Sirs: Please cover us for |2100.00 on freight

money prepaid on 128 tons coal for schooner 'Catherine

Sudden,' to sail from here about April 14th for Nome.

Yours very truly,

THE ALASKA EXPLORATION COMPANY,

Per W. O. HENN,

12100 @ 2-$42."

The slip attached to it reads:
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"The Alaska Exploration Company

Forty Two Dollars.

Two

Twenty One Hundred Dollars

San Francisco to Cape Nome.

Freight Money.

17587

210(> Bkt. 'Catherine Sudden.'

May 1900 14th

Voss, Conrad & Co."

Cross-examination.

I did not place his insurance but told the office to

do it, I know nothing about what arrangements were

made with the insurance company, and took no part in

that arrangement. I simply told them to insure the

cargo and the freight money. I don't know whether

I saw the policy after it was done or not. I was sup-

posed to see that those things were carried out. I did

not collect the money. Mr. Henn did. That is simply

a matter I know from hearsay.

Mr. JACOBS.—If your Honor please, we move to

strike out all that this witness said about insurance.

The COURT.—What was your position with the com-

pany?
.

!

A. Traffic manager.

Q. You were general manager—traffic manager?

A. Yes, sir. I had entire charge of their traffic ar-

rangements.
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Q. And you directed that this insurance should be

made? A, Yes, sir.

Q. You satisfied yourself it was made?

A. Yes, sir.

IQ. In a business way, then, you did know it was

made? A. Yes, sir.

The COURT,—The motion to strike out is denied.

Mr. JACOBS.—We except. (Exception No. 40.)

Q. In your experience prior to the "Catherine Sud-

den" matter, did you know of a single case where the

vessel was lost and the freight money which was paid in

advance, was kept by the carrier?

A. Not of my own knowledge, no, sir.

Q. Then, any statement that you make about cus-

tom is founded on matter that is not within your own

information, is it not?

A. If you ask me in regard to loss, yes.

Q. That is simply your notion of what the law on

the subject is, is it not?

A. It is not the law at all. It has been the practice

ever since I have been in the Alaska business to insist

that the freight money be paid in advance, and the

Alaska Exploration Company's bill of lading so stated.

Q. To insist that the freight money be paid in ad-

vance? A. Yes, sir.

Q. But that is a different thing than the question

what should become of the freight money after it was

paid.
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A. Our bill of lading specified that it should be con-

sidered earned, and I think most of the other companies

are the same.

(The witness identified the bill of lading of the

Alaska Exploration Company, which contained the fol-

lowing clause:)

"The said freight to be considered as earned when

goods are received at San Francisco, vessel or goods

lost or not lost at any stage of the entire transit, or if

the merchandise remain in specie, it is carried to or

delivered at port of destination," etc.

Q. Your knowledge as to these matters comes from

bills of lading, in which such clauses were inserted,

does it not?

A. I helped to make up that bill of lading.

Q. And that was the type of bill of lading you were

familiar with? A. Yes, sir.

Q. And your assumption as to what was to follow

in any particular case when goods were lost, was based

on bills of lading containing these or similar provisions,

was it not? A. Not always.

Q. Do you know of any particular case where there

was a bill of lading not containing such provisions, in

which the carrier kept the money?

A. No particular case, no, sir.

Q. Except for the provision of the freight being paid

in advance, you understood that this custom you are

talking about was not confined between San Francisco

and Nome, but was a universal custom throughout the
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country whenever freight was paid in advance, did you

not?

A. It was gotten up especially for the Nome trade

to protect ourselves, because we had no way of col-

lecting it up there. I testified in the Superior Court iu

this matter.

Q. And did you not there testify you understood

that this was the general custom throughout the coun-

try, whenever freight was paid in advance, that it

should be deemed earned?

A. Prepaid freight is always considered earned.

The shipper who pays his freight has his refuge in an

insurance policy.

Q. Did you not testify, without respect to any in-

surance policy, that the general custom throughout the

country which you understood to be the fact, being an

experienced shipping man, was that prepaid freight

should be deemed earned when goods were on board the

vessel? A. Yes, sir.

Q. Without an^^ reference to insurance at all?

A. Yes. If you do not want to protect yourself, you

do not need to insure?

Q. That is another matter. Yoiu" understanding

about the matter is, that it is not a special custom so

far as Nome was concerned?

A. It was insisted on more at Nome than anywhere

else.

Q. It was insisted on that the freight should be
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paid in advance more at Nome than anyr^^lieres else,

because of the unsettled condition up there?

A. Yes, sir.

Q. Because jou did not know that you would have

anybody to look to up there in case the freight money

was not paid? A. That is it.

Q. And you did not know just what you would do

up there to collect your money?

A. There was an unsettled condition existing.

There was nobody we could assign the goods to, as we

could in the case of two well-established ports.

Q. That was your notion of what the law was on

the subject?

A. That was the custom. I never thought of it in

a legal sense. With us it was a shipping rule we al-

ways lived up to. I have known of no cases where car-

riers actually paid back the prepaid freight where

goods were lost, and where they did not have a similar

provision in the bill of lading. I know nothing about

the case of Pacific Coast Steam sliip Company vs. Rey-

nolds, which involved the loss of the "Corona." That

case had reference to goods shipped to Skag\\^ay where

conditions were more settled than at Nome. They

were just about as bad in 1898 as they are now. I am

not familiar with the bill of lading issued to Robie and

Anderson, I probably saw it at the time it was given.

It was signed by somebody in the office for us. I may

have been or may not have been present when it was
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signed. I see no provision in this bill of lading similar

to the one that appears in ours.

Q. Is it not a fact that some bills of lading had it

in and some bills of lading had it not in?

A. I think they all had it in.

I never studied the Pacific Coast Steamship Com-

pany's bill of lading for the northern trade. It was

quite a prominent shipper up to Nome at that time.

(Mr. Jacobs handed the witness the bill of lading of

the Pacific Coast Steamship Company, and asked him no

find any similar provision therein, to which the witness

said:)

A. There is a distinct provision here in which they

say they will pay back the money. It is directly con-

trary to those of the Alaska Exploration Company and

the Alaska Commercial Company: "Advance charges

shall be repaid to the carrier of the vessel on property]

lost or not lost at any stage of the entire transit." Ic

says "to the carrier," but I believe it means to the

shipper.

The COURT.—It says repaid to the carrier.

The WITNESS.—Yes, your ITonor, it says that. 1

believe it means to the shipper.

Mr. JACOBS.—^Q. Captain, as far as your experience

goes, your testimony on this matter is based on two dif-

ferent things: One is express clauses in certain bills of

lading wliich you yourself made up and are familiar

with, and, secondly, an assumption on your part as to
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wliat would happen in a state of events which you are

not familiar with in practice. Is that not true?

A. Partly.

Q. Is not that a fair statement of the case?

A. In this way, Mr. Jacobs: It is not based only on

bills of lading which I helped make up, but I got the in-

formation to make up these bills of lading from a good

many others which I did not have anything to do with

except read. i

Q. Why did you put it in your bill of lading?

A. For the simple reason we were going to a country

where we had no protection at all. If there was a loss,

we had no way of collecting a partial loss, or anything

of the kind, and we simply protected ourselves when the

goods were loaded on board, and our responsibility

ended.

Q. You thought it was necessary to protect yourself,

and you put in a clause of that kind in the bill of lading?

A. Yes, sir, and it was put there.

Q. It was put there for that reason?

A. Yes, sir.

Q. And you assumed that if it had not been there,

you would not be entitled to keep that freight?

A. It was simply put there to strengthen our posi-

tion so there would be no dispute.

Q. You never knew of a single case, Captain, in your

experience, in which the carrier kept money, where there

was no such clause in a bill of lading?

A. No, sir. 1
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Q. Did you ever know of any case where there has

been any litigation or dispute about the matter?

lA. No, sir.

Q. And your assumption is that this is not a particu-

lar custom with reference to Nome, but a universal

custom?

The COURT (Interrupting).—-You have asked that

question before.

Mr. JACOBS.—I will introduce in evidence the form

of bill of lading of Pacific Coast Steamship Company,

which the Captain has testified about. I do not suppose

it is necessary to read it except to say there is no

clause as to what should become of the freight in case

the carrier failed to fulfill its contract.

H. E. PENNELL, recalled for the plaintiff, in rebut-

tal, testified as follows:

I am secretary of the plaintiff and have been since

19O0, and was at the time of the transactions here in

question. I do not remember whether I was present

when freight was paid in the Pobie and Anderson trans-

action. The money came to me, but whether directly

from Robie and Anderson, I cannot say. I had tht-

transaction with Mr. Anderson before the bill of lading

was delivered respecting the freight money.

Q. What were they?

Mr. JACOBS.—We object on the ground that trans-

actions had before cannot affect the written instrument,

and cannot vary it. They are deemed merged in it.
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Tte COURT.—The objection is overruled.

, Mr. JAiOOBIS.—We except. (Exception No. 41.)

A. The nature of the contract and the negotiations

with Robie and Anderson were of a i^eneral arrange-

ment of freighting their goods on the "Catherine Sud-

den," in giving them space aboard the vessel for that

voyage.

Mr. FRANK.—Q. Was there any custom at that

time with respect to prepaid freight being considered as

earned, or being earned, when the goods were laden on

board the vessel, referring to between the ports of San

Francisco and Nome?

A. I understood, there was,

Q. And at the time you made that contract, what

was your understanding with reference to that custom?

Mr. JACOBS.—We object to that on the ground that

it calls for^the witness' understanding; on the further

ground, the witness is not shown to be competent to

testify as to any such custom, and on the further ground,

that there is no showing that any such custom existed;

and on the further ground, that the evidence of custom

cannot vary the written contract here.

The COURT.—The objection is overruled.

Mr. JACOBIS.—We take an exception. (Exception

No. 42.)

A. My understanding was that allotment of space

aboard the vessel bound for the port of Nome was th'i
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contract of affreightment; that when that space was

allotted and the goods were placed aboard the vessel,

the freight was due and earned.

Mr. PRAiNK.—With reference to the Alaska Explora-

tion Company's shipment, did you have any special

agreement with Captain Hibberd with respect to that

matter. A. I did.

Q. What was the agreement?

Mr. JACOBiS.—Was it before or after the contract?

Mr. FRANK.—Relate all the circumstances beginning

from the beginning, and up to the time of the delivery of

the bill of lading.

Mr. JACOBS.—As to agreements before, they are

deemed merged in the bill of lading, and we object to

any parol evidence to them on that gro^und.

The COURT.—The objection is overruled.

Mr. JACOBS.—We except. (Exception No. 43.)

A. Captain Hibberd was the representative of the

Alaska Exploration Company, and wished space aboard

the "Catherine Sudden" for a certain amount of coal,

under special arrangements so far as taking the coal

out of the vessel was concerned at Noraie. Under that

arrangement a special freight rate was made. Other

V . than that. Captain Hibberd agreed, so I understood—
Captain Hibberd arranged, through myself, with our

company, as I understood it at the time, that he would

pay in advance for this space^ or^ at the time that the
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coal was placed on board tlie vessel, his company would

pay the freig'ht money. On this understanding, the

freight space was allotted, and the coal taken on board

the ship. His company later on asked for a bill of lad-

ing, as soon asi the shipment was aboard—^presented

their shipping receipts and asked for a return bill of

lading. I drew up a bill of lading on the company's

blank form, and went to the company and demanded the

freight money before I would deliver a bill of lading.

I was told at the office that they did not pay freight in

that way, or would not in this case; that when the coal

got up there all right, they would pay the freight.

Mr. JAOOBiS.—If your Honor please, we ask that the

witness state with whom these conversations were had,

because a mere statement at the office does not bind this

company as the assignee. Some irresponsi'ble clerk

might have made that statement.

The COURT.—You can testify by whom the statement

was made, Mr. Pennell.

A. (C'ontin'uing.) I presented my case at the counter

of the office, and was referred to the manager of thi?

office, whose name I cannot recall positively at this time.

I do not know that I knew it then. I was asked into the

priv/ate office, and I held the rest of my conversation and

the final settlements with a party represented to me as

the general manager of the office. He was a large,

heavy-set, well-built man, light hair, somewhat bald, and

I think they called liini Phillips, but I am not positive
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as to that: I was refused the money at the time, and in

return refused the delivery of the bill of lading. I told

this party that unless the money wias paid in the manner

agreed upon, as 1 understood it to be agreed upon, the

ship would refuse to deliver the coal, and noi bill of lad-

ing would be given. I was told to hold the matter in

abeyance until Captain Hibberd could be communicated

with.
I

Mr. JACOBS.—Your Honor, we object to what passed

between this unidentified person and the witness, on the

ground that it is not shown that this person had au-

thority to bind the Alaska Exploration Company.

The COURT.—The objection is overruled.

:Mr. JACOBS.—We take an exception. (Exception

No. 44.)
;

A. (Continuing.) I was told to hold the matter in

abeyance >u'ntil Captain Hibberd could be commiinicatett

with, which I did. Some days later I was told that Cap-

tain Hibberd was heard from, and my statements were

correct, and if I brought the bill of lading to the office

and surrendered it, I would get the money, I went to

the office and surrendered the bill of lading and got the

money. That closed the transaction.

Mr. MIANK.—In this conversation with this gentle-

man who you say or you think was Mr. Phillips, what, if

anything, was said ^by you with respect to the freight

being earned when the cargo was on board?



294 Nome Beacli Lighterage etc. Co. vs.

(Testimony of H. E. Pennell.)

Mr. JAOOBiS.—If jour Honor please, we object to that

as grossly leading.

The COURT.—The objection is overruled.

Mr. JACOBS.—We except. (Exception No. 45.)

A. 1 told them that iu this, of all cases, it w:as par-

ticularly stipulated to be earned when it was on board;

that, unlike any other form of shipping contract, this

was a special agreement in particular. We in no way

agreed to deliver the cargo at Nome. It was a special

aigreement to give them this spaice. We had earned our

money \, ^.. .. ,ve gc;ve it to them, and made the demand

in that respect. I

At the time of this conversation in the Alaska Ex-

ploration Company's office, the ship had been to sea

some days. I delivered the bill of lading subsequent to

that.

Cross-examination.

Did you ever know of any case^—I am talking about

the cases before the "Catherine Budden"—^in which a

question had arisen in case of shipment between Slam

Francisco and Nome or St. Michaels, as to what should

become of the freight money when the vessel was lost,

where the freight money had been paid in advance?

A. No, sir.

Q. Then your statement ais to any custom in that

particular was based simply on something that some-

body else had told you? A. No, sir.

Q. It was your understanding as to w^hat would be
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the effect of a transaction such as was stated in the bill

of lading there?

A. I do not understand the question.

Q. Your statement of the custom is your understand-

ing of the legal effect of a tuansaction sut-h as is stated

in the bill of lading, is it?

A. Your question is not intelligent to me. I do not

know how to answer it.

Q. You are here testifying to a custom?

A. Yes, sir.

Q. You admit you never knew of a single case in

which the question had arisen? A. Yes, sir.

Q. You never knew of a single case in which freight

was kept by the carrier when the vessel was lost. I am

talking about eases before the "Oatherine Sudden."

A. Not from memory, no, sir.

Mr. JACOBS.—I move to strike out what the wltnesb

has said about omstom on the ground it is not founded

on anything within his knowledge.

The OOURT.—The motion is denied.

Mr. JAIOOBS.—We take an exception. (Exception

No. 46.)

Q. Your testimony now as to custom is simply your

supposition? A. No, sir.

Q. What is it then?

A . It was a custom established in this peculiar class

of trade. Unlike the ordinary cargx>, space was sold

aboard these vessels for these ventures.
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Q. Do you see anything in the bill of ladjing as lo

where space wias sold? A. No, sir.

Q. You drew the bill of lading? A. Yes, sir.

Q. Did you know the custom when yoHii drew the bill

of lading? A. Yes, sir.

Q. Did you see the bill of lading of the Alaska Ex-

ploration Company when you drew yours?

A. I may have. I cannot say that I did, possibly I

did.

Q. What company's bills of lading had you seen?

A. The Pacific Steam Whaling Company's and the

Alaska Commercial Company's. I do not remember

that I had the Alaska Commercial Company's bill of lad-

ing before me when T drew mine.

Q. Do you remember, as a matter of faict, that the

Alaska Commercial Company's bill of lading, used at

that time, had a particular clause in it in the very lan-

guage of this Alaska Exploration Company's.

A. I think I have seen one since and know it is there.

Q. When you drew ydur bill of lading, you omitted

any sucti clause, did you not? A. Yes, sir.

Q. Why did you do that?

A. I considered the custom prevailing covered the

point.

Q. Did you ever hear of any particnLar case in which

the question had arisen where there was nothing in the

bill of lading?

A. I heard of no case of loss where any dispute
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arose before. I have heard of consideraible cases of loss

that were settled without dispute.

Q. Was there a diistom that the carrier should not

be liable When goods were destroyed by the dangers of

the sea, fire or collision? A. Xo, sir.

Q. There was no such custom? A. No, sir.

Q. You did not understand that was the custoiii ?

A. No, sir.

Q. Did you understand that there was a custom thiat

arrival at anchorage at Nome should discharge the lia-

bility of the carrier, and the carrier would not take the

risk of transhipment?

A. Tliat wa,s customary.

Q. Why did yoHi put it in here if it was customary?

A. To emphasize it.

Q. You did not think it was necessary to emphasize

the other proposition, did you?

A. No, sir. We had reason for emphasizing that.

Q. Did you know it was customary that carriers

should not be responsible for the breakage of glass,

crockery, or articles contained in glass or crockery?

A. Yes, sii-.

Q. Why did you put that in here?

A. To emphasize it.

Q. What other custom was there you knew existed,

that you did not think it was worth while emphasizing

by putting in the bill of lading, besides the 'particular

one that is involved in this suit?

A. There were many customs in relation to shipping
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matters that I presume we have not embodied in that.

Q. Some yon thought worth wMle putting in the bill

of lading, and others you did not?

A. Yes, sir. It was the ordinary form of shipping

receipt.
,

Q. What was the criterion as to whether you should

put a thing in this bill of lading when yo'u' drew it up,

you having other bills of lading before you when you

drew it up?

A. To make our bill of lading as brief as possible,

and to cover the ground in as brief a sbape as possible.

Q. Why did you put in the glass and crockery clause?

That was well understood.

A. Well, I do not know that it is. Parties shipping

bottles, and one thing and another, ^up there, if the ship

turned them out broken, might have claimed that the

ship was responsible for that.

Q. Have you ever heard of the case of the loss of the

"Oorona," where the carrier actually paid back freight

money?

A. I have heard that, for special reasons, the Pacific

Coast Steamship Company had paid baick some freight

money.
,

Q. You say "for special reasons"?

A. Yes, sir, I understand so. Tlie Pacific Coast

Steamship Company was quite a prominent shipper up

there at that time, I think. I don't remember examin-

ing their bills of lading. I do not think the reason the

Pacific Coast Steamship Company paid that back was
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because they did not have any such clause in the bill of

lading. The conversation I had with the unknown gen-

tleman at the Alaska Exploration Company's, office was
after the goods had left San Francisco. It was after

the bill of lading was made out. I do not know if it

w^as after it wias signed. I presume I was present when
Mr. Henn signed the bill of lading. I signed it along-

side there. I do not remember whether I signed it in

my office or in theirs. Mr. Henn signed for the Alaska

Exploration Company, but was not the man I negotiateo

with for the payment of freight. That was before it

was receipted and delivered.

Q. And yon did not say anything to Captain Hibberd

about any freight being deemed earned when the goods

were put on board the vessel, did you? A. I did.

Q. You did not tell that before, did you?

A. I do not think I was ever asked before. That

was the whole bottom for the dispute, the foundation

for it, that we had in their office, they claiming that I

did not, and I claiming that I did. That was why the

money was held out until they communicated with Cap-

tain Hibberd.

L. W. WILLIAMS, being called for the plaintiff, in

rebuttal, was sworn, and testified as follws:

I am, master mariner of some thirty or forty years'

standing, and was engaged in the Nome trade in 1898,

1899, and 1900. I knew the custom of the trade between

San Francisco and Nome in 1900 with respect to prepaid
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freight on shipments from San Francisco being earned

when the goods were placed on boiard the vessel at the

port of shipment. TIhe custom was that prepaid freight

was earned as soon as the goods were received.

I engaged the freight of the bark "Alaska," and paid

her bills, and took in all her money. I sailed her up

there one year, and went up another year as a passen-

ger on her. I made all the freight contracts for her in

1900.

Q. What kind of a bill of lading was issued, Oaptain,

at that time with respect to having in it a stipulation

regarding this matter of prepaid freight being consid-

ered as earned?

Mr. JACOBS.—The contract itself is the best evi-

dence of its contracts.

Q. Captain Williams, do you know anything as to

the form of the bills of lading now?

A. No, I do not know. The vessel was lost and the

business was closed up, so it would be impossible to

say as to the formi.

v^. W^hat kind of a bill of lading was issued at that

time with respect to having in it a stipulation regarding

the matter of prepaid freight being considered a^

earned?

A. In one case, the Alaska Exploration Company

furnished its own bill of lading ,in a shipment made in

1899. We signed that bill of lading for it, at least I did.
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Q. I mean in 1900 when you went out as a general

ship.

A. When we went out then, we had no special form.

In fact, we issued, to the best of my recollection, but

three bills of lading for the whole cargo.

Q. If you look at this document marked "Defend-

ant's Exhibit No. 1," I will ask you to see whether or not

yo'ur bill of lading was the same as that bill of lading is,

with respect to the question of payment of freight.

Mr. JAOOBS.—We object to that on the ground that

the witness said they had no regular form of 'bill of lad-

ing.

The COURT.—The objection is overruled.

Mr. JACOBS.—We take an exception. (Exception

No. 47.)

Mr. FRANK.—^Captain, I will call your attention to

this stipulation here, in order to save time: "Freight

having been prepaid at San Francisco, etc."

A. I think our form must have been different from

this.

Q. In what respect, Captain?

A. It said nothing about the freight being prepaid.

We simply stamped it, or wrote it prepaid.

Q. With nothing ^upon it with reference to itsi having

been earned?

A. No sir. The bark "Alaska" was lost on that voy-

age. Her cargo was delivered on the beach at Nome.
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It delivered itself. It was lost. The whole cargo was

lost except what thieves stole from her.

Q. Did you ever pay back any of that freigiht money?

Mr. JAiOOBS,—^We object to that on the ground that

one single instance does not prove custom, and it is not

shown that the bark "Alaska was lost before the "Cath-

erine Sudden."

The COURT.—The objection is overruled.

Mr. JAOOiBS.—We take an exception. (Exception

No. 48.)

Mr. FRANK.—^Q. As a matter of fact, Captain, she

was lost before the "Catherine Sudden," was she not?

A. I think so. She was lost on the 4th day of June,

or the 6th day of June.

]Mr. JACOBS.—If your Honor please, if that is the in-

cident out of which the custom was established, the

"'Catherine Sudden" sailed nearly two months before

this, or, at leiiist, one month and ten days before this.

How coiuld the shippers on the "Catherine Sudden" be

bound by a custom established by the dealings of the

"Alaiska," which was lost after the "Catherine Sudden"

started?

The COURT.—The objection is overruled.

Mr. JACOBS.—We except. (Exception No. 49.)

Mr. FRANK.—Did you ever pay back a.ny of that

freight money? A. No, sir.
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Q. Were you ever asked for it?

Mr, JA'COiB'Si.—^We object to the question as imma-

terial and irrelevant.

The COURT.—The objection is overruled.

Mr. JACOBS.—We except. (Exception No. 50.)

A. No, sir.

Cross-exaininatioTi.

I know of no instances where freig*ht was prepaid and

the vessel was lost before the "Catherine Sudden" sailed,

and the only instance that 1 personally know anything

albout before she was lost, was the case of my own.

The only litig'ation in reference to the "Alaska" was

drawing up protests showing the loss, so that three dif-

ferent parties who had insurance could collect.

Q. Can you tell me what was in any of those bills

of lading that yo^u issued?

A. It is pretty hard to tell four or five years back.

Q. Can you tell me any single clause that was In

any of the bills of lading that you issued?

A. That the goods were shipped to be delivered from

a certain place to a certain port; marked and numbered

within the margin, subject to tlie perils and acts of tho

sea and acts of God, and so on, and perils of tlie sea.

Q. And that is the only clause that yon can remem-

ber in any of the bills of lading?

A. There were a great many words to tell nothing.

Some of them were very long documents, and in very
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fine print, but the one we used was plain, a plain, ordi-

nary bill of lading.

Q. What makes yoiu so sure, if you cannot remember

anything but that one clause in the bill of lading, that

it contained anything about freight being earned?

A. Because I stamped or wrote on it myself that the

freight was prepaid.

Q. What else did you put on?

A. That is all that I considered necessary. I would

not deliver goods until the freight is paid. And when

I get my freight money, then the man who pays it is

responsible, and he takes his own risk. I did not know

anything* about the law I knew the custom of the place.

Q. You did not have any experience with the cus-

tom, except in this particular case where the question

arose?

A. For two or three or four years I have been carry-

ing freight up to Alaska. The Nome excitement started

in 1898. The first regular line was about 1900.

Q. Anything that had gone to Nome before was just

a sporadic whaler, or some other ship that just harppened

to go there. There was no regulair liner?

A. Eight or ten of them went in 1898.

Q. They were bound for somewheres else, and hap-

pened to stop at Nome, is not that the fact?

A. Yes, sir. In the Spring of 1899, the Alaska Ex-

ploration Company had at least three steamers running,

one of which was the "Homer." The Alaska Explora-

tion Company had a bill of lading which contained a
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particular provision that the freight was deemed earned

when the goods were put on board the vessel. I think

the Steam Whaling Company had some such provision

put in their bills of lading in 1900.

Q. Your notion of the custom is established from

such cases as that, is it not?

A. I have not said anything about the custom. I

have not been asked.

Q. I understood that you had.

A. I do not know that I have. Ko man could af-

ford—no shipper^—to carry goods up there without get-

ting his freight money prepaid and kept in his pocket.

Mr. JACOBS.—We move to strike that out as ai vol-

untary statement.

The COURT.—I think that is a proper explanation.

Mr. JACOBS .—We except the denial of the Court to

strike out. (Exception No. 51.)

All testimony in regard to the custom was understood

to have been admitted subject to the objection that it

is not admissible to vary the bill of lading.

DAVID DUNCAN, called for the plaintiff, in rebut-

tal, being duly sworn, testified:

I am the accountant for Voss, Conrad & Company,

who are the agents of the Frankfort Marine, and have

custody of their books. The doc^ument I am shown is

a letter-press copy attachment. It is what wo call an

"application for insurance," and the tissue paper is the
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impression of the written parts of the original policy.

It is the San Francisco form.

Q. Then as I understand you, this policy here (show-

ing the Robie and Anderson policy) with that writing

transferred in this portion of it, would reproduce the pol-

icy that was issued to the Alaska Exploration Company?

Ml". JACOBS.—^We object to that ais immaterial and

irrelevant.

The COURT.—The objection is overruled,

Mr. JACOBS.—We take an exception. (Exception

No. 52.)

A. I think with the possible exception of these two

clauses.

Mr. FRANK.—You mean these side clauses?

A. Yes, sir. In our original policy, the printed part

is the same as this, and, for instance, if you put that

over here, that would give the name and the considerai-

tion and the amount, and from what place, to what place

and what covered on, and by what bark.

The plaintiff rested.

TESTIMONY FOR DEFEINDANT IN SUR-REBUTTAL.

HENRY GRAY, called as a witness for defendant,

being duly sworn, testified as follows:

The Ames Mercantile Company of which I ami secre-

lary a ad have been for four or five years, is engaged

in the merchandising business in Alaska and has been
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during- all that time. So far as it affects my own bus-

iness, I am familiar with the conditions and customs of

that trade. I associate somewhat with and talk with

other people eng'aged in that business.

Q. Any established custom in that trade would nec-

essarily come to your attention?

A. In what respect?

Q. Any general custom concerning the Alaskan

trade.

A. It would likely, yes. We have shipped goods to

Alaska extensively for the last four years.

Q. Have you heard of any custom in the absence of

any stipulation in the bill of lading to that effect, that

freight prepaid should be deemed earned when the

goods are put on board the vessel?

A. As far as the custom is concerned, I never heard

it discussed. I never knew there was any established

custom to that effect.

Q. You probably would know if it existed, on ac-

count of the wide business you do there?

A. Yes, sir, I should think so.

Q. You never heard of it?

A. I have heard it stated that in the bill of lading

of certain carriers it was incorporated.

Q. But never heard of it in the absence of any such

provision of the bill of lading? A. No, sir.

Cross-examination.

Q. Your business was simply that of merchandising

up in Nome? A. Yes, sir, merchandising.
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Q. And all the experience you have had in the mat-

ter had been simply that you have shipped your goods

from here up to Nome? Is that the entire extent of it?

A. So' far as transportation is concerned, do you

mean?

Q. Yes. A. Yes.

Q. You have not lost any goods either on the way

up at any time, have you, where this question has ever

arisen? A. We have lost some goods, yes.

Q. I know you lost some goods at one time that were

lightered from the Kimball Steamship Company.

A. I cannot recall exactly that.

Q. You never had this question arise about the pre-

paid freight being paid back to you?

A. No, sir, not ourselves.

Q. Even though you have lost goods?

A. Yes, sir.

Q. And you never made any such claim, have you

—

never thought of making any such claim on: any of the

companies? A. We never got a chance.

Q. What do you mean by you "never got a chance"?

A. I mean that we never lost anything by the ship

going down.

Q. But you lost youv goods. Although the ship

may not have gone down, they may have been lost in

another way? A. Yes, sir.

Q. There has been nondelivery of goods?

A. Yes, sir, we had claims and they were paid, for

nondelivery.
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Q. These claims were claims for the value of the

goods, and no claims for prepaid freight?

A. Yes, sir, we always claimed freight in a case of

that kind, and usually got it.

Q. Did you in any case? A. Yes, sir.

Q. In what case?

A. From the White Star Steamship Company.

:Q. Where was that from?

A. From Seattle to San Francisco—that is, from

San Francisco, shipped up here to Seattle, and thence

up to Nome.

Q. Any other instance, Mr. Gray?

A. I cannot recall at the present time. I think we

had some similar transactions with the Northern Com-

mercial Company and the Kimball Steamship Company.

Q. If you have no recollection of it, we do not want

it. We only want those things that you have a recol-

lection of. This "thinking" is not evidence. You have

no recollection of any other? A. No, sir.

Q. And in that case you had a special agreement

with that company, did you not?

A. No, sir, no special agTeement further than the

freight rate.

Q. But you never have heard this matter ever

brought up before or ever discussed before, have you?

A. I have heard it discussed and brought up, neces-

sarily.

Q. What is that?
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A. I necessarily must have heard it brought up and

discussed.

Q. You have never known, have you, instances,

though, in which it was paid back, except this single

instance in which you say you got it from the White

Star line?

A. Yes, sir, with the exception of one season, we

never prepaid freight. It was always paid at the point

of destination. We never paid the freight unless we

got the goods.

Q. That was the nature of the contracts under which

you shipped your goods?

A. There was no contract; it was the custom.

Q. Your agreement, or whatever it was, was that

you paid your freight when the goods were delivered?

A. Exactly.

Q. Never prepaid it? A. One season.

Q. Outside of that, you have no experience in the

matter at all? A. That is all.

FREDERICK BARRY, being called as a witness for

the defendant, in sur-rebuttal, being duly sworn, testi-

fied as follows:

I am claim agent for the Pacific Coast. Steamship

Company and have been acting as such for about eleven

years. My company is an extensive carrier along the

coast, and we have been operating ships from San Fran-

cisco and Seattle to Nome and other Alaskan ports for

many years. We have made many contracts of af-
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freiglitment with many different parties during- that

time. I have business with and associate with ship-

ping men, as a matter of course. Any general custom

in regard to shipping would ordinarily come to my at-

tention.

In 19O0' the Pacific Ooast Steamship Company ran a

line to Nome. They ran two or three vessels at that

time. I presume it was one of the heaviest carriers to

Nome. I cannot say that definitely. It was understood

it was one of the principal carriers. We knew how

much we took, but did not know how much the others

took. We were very active in that business at that

time. In 1900, ordinarily, freights to Nome were pre-

paid. That is, the first year of the Nome business,

freights were always prepaid; at least in the early

part of the season. That custom was different from

customs of other Alaskan ports. Fl"eight had to be

prepaid in the beginning always to Nome, or guaran-

teed. Skagway, in the early period, the custom was

the same, as I remember.

Q. Do yoii know, or did you ever know, of any cus-

tom that such freights which were prepaid should be

deemed earned when the goods were put on board the

vessel, whether the carrier delivered the goods or not,

in the absence of any stipulation of that kind in a bill

of lading?

A. There was no such custom with the Pacific Coast

Steamship Company.

Q. Did you ever hear of any such custom, generally?
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A. No, sir, except where it was embodied in the bill

of lading. We have actually paid back freight in in-

stances where the goods were lost. We did it in the

cases of the "Walla Walla" and the "Corona." The

"Corona" was running to Alaska. There was no pro-

vision in the contract as to what should become of the

freight that was earned, and we paid back the freight

to the shippers.

Cross-examination.

The "Walla Walla" was engaged in the Puget Sound

trade principally. She carried freight for Alaska also.

At the time she was lost she was on a voyage from

here to the Puget Sound. The "Corona" was not in the

Nome trade either.

Q. Now, I understand you to say that the Pacific

Coast Steamship Company paid it back, and those are

the two instances w^hich you refer it. You also say you

never heard of such a custom generally. Is that the

substance of your testimony? A. Yes, sir.

Q. You never took any pains to inquire about it

either, did you? You attended to your own business?

A. In a general way I knew that some companies

had that embodied in their bill of lading, and others

did not.

Q. That is all you knew about it?

A. I knew that where it was not embodied in a bill

of lading, it was not expected that freight was earned.

Q. How did you know that? Did you know any of

the parties whoi made the contracts?
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A. In connection with the steamers "Walla Walla"

and "Corona" we had numbers of conversations with

people in connection with it.

Q. That is all there is to it; that is, in your connec-

tion with the "Walla Walla" and "Corona," you had

some conversations with shippers on those two vessels,

is that it?

A. Yes, sir, in connection with the payment of

freight generally.

Q. That is the whole sum and substance of your

knowledge on the subject? A. That is all.

Kedirect Examination.

My familiarity with the conditions of coast shipping

would necessarily bring to my attention any universal

or general custom.

Mr. Jacobs next read the findings of fact in the

judgment-roll in the case of Benson vs. The Barkentine

"Catherine Sudden," which has been marked Defend-

ant's Exhibit No. 8, introduced in evidence. Said find-

ings are as follows:

Defendant's Exhibit No. 8.

[Title of Court and Cause.]

FINDINGS OF FACTS.

The Court finds as facts as follows:

1.

That on June 4th, 1900, the steamer "Corwin" on her

way from Unalaska to Nome, sighted the barkentine
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"Catherine Sudden" in the ice some way off the course

of the "Cortwin." The "Corwin" changed her course

and bucked or rammed the ice and got through the ice

to the "Catherine Sudden." In so doing the "Corwin"

ran considerable risk.

2.

When that "Corwin" reached the "Sudden" she was

found to be in a sinking condition, the deck of the "Sud-

den" was level with the water and was awash, and she

was almost wholly a wreck. In addition the "Catherine

Sudden" people had broken in her dead lights in order

to hasten her sinking to cause the floating of the steam

launch "Dorothy."

The steam launch "Dorothy" was resting on the deck

of the "Catherine Sudden" when the "Corwin" arrived,

preparations had been made by the master of the

"Catherine Sudden" to have the "Dorothy" float off

into deep water when the "Sudden" sank and thereby

save her. At the request of the master of the "Sud-

den" the "Dorothy" was pulled off into deep water and

furnished with coal and turned over and taken posses-

sion of by the master of the "Catherine Sudden."

4.

After the "Dorothy" was floated off, the master, offi-

cers and crew of the "Catherine Sudden" wholly aban-

doned her and all her cargo then remaining in her to

the "Corwin."



Frankfort Marine Accident etc. Ins. Go. 315

(Testimony of Frederick Biarry.)

^-

The officers and crew of the "Oorwin" then went

aboard the "Catherine Sudden," stopped the leaks, and

by bailing and use of pumps operated by steam brought

from the "Corwin" freed the "Sudden" of water and

got her afloat.

A portion of the cargo of the "Sudden" had been

taken, before the arrival of the "Corwin," by two sail-

ing boats, the "Pltcairn" and the "Rube L. Richardson,"

which lay close to the "Sudden," and was retained by

them; the "Sudden" people had also saved a portion of

the cargo, before the arrival of the "Corwin," which

they stored on two scows, which were also taken off

the "Sudden."

7.

The "Catherine Sudden," "Dorothy," and the two

scows were then towed, after the "Sudden" had been

freed from water, to Nome by the "Corwin." The tow-

ing of the "Dorothy" and the two scows was done at

the request of the master of the "Sudden" at a price

agreed upon by him with the master of the "Corwin,"

to wit, $2,500.00; this sum was afterwards paid to the

Corwin Trading Company, the owner of the "Corwin."

8.

In salving the "Sudden" a small quantity of provi-

sions, coal, some liquors, and a few small items, were

taken aboard the "Corwin," but the same were taken
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openly and publicly, in the presence of and also with

the knowledge and consent of the master of the "Cath-

erine Sudden" there present, this was done to after the

complete abandonment of the "Sudden" to the "Cor-

win" people. No objections have ever been made to

this action by the owners or the underwriters of the

"Sudden."

9.

After arriving at Nome, with the "Sudden" and her

cargo, the master of the "Corwin" caused the "Sudden"

to be surveyed, and finding no court of competent juris-

diction at Nome, caused her to be sold with her cargo

at public auction to the highest bidder. In selling the

"Sudden" and conducting such, public auction sale and

standing by and protecting the "Sudden" and her cargo

after her arrival at Nome, considerable expense was

incurred by the owners of the "Corwin," there was also

expenses incurred by the owners of the "Corwin," in

lightering the cargo of the "Sudden" to the shore.

10.

After such sale the libelants herein filed their libel,

and procured an order of this Court, by which the hull

of the "Sudden" and certain portions of her cargo were

seized by the marshal and sold and the fund derived

thereform placed in the registry of the court. There

now remains in the registry of the court available for

distribution the sum of |969.66.
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11.

In salving the "Sudden" the owners, master, or offi-

cers of the "Corwin" did not embezzle any of the cargo

of the "Sudden" and did not make any unfair use

thereof. No blame is to be attached to the owners or

master of the "Corwin" in causing the "Sudden" and

her cargo to be sold at public auction. In handling and

disposing of the "Sudden" and her cargo, the conduct

of the master and owners of the "Corwin" was fair and

honest.

12.

The services rendered by the "Corwin" in saving the

"Sudden" were very valuable and the saving of the

"Sudden" was almost entirely due to the fact that the

"Corwin" was a steam vessel; such services consisted

of her changing her course, bucking the ice to reach

the "Sudden," pulling off the "Dorothy," operating-

steam pumps, raising the "Sudden," freeing her from

water, and towing her and her cargo to Nome; tliese

services were such as only could have been rendered

by a steam vessel. At the time of rendering such ser-

vices, the Corwin Trading Company was the owner of

the "Corwin."

i
13-

The officers and crew of the "Corwin" performed ex-

tra hours of labor and extra work in pumping out and

saving the "Sudden," and by reason of the resi>onsibil-

ity and extra work the officers of the "Corwin" are
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entitled to a greater portion of the salvage fund. Tlie

officers and crew of the "Corwin" performed no work

that endangered their lives in performing said work

on the "Sudden." The work and services performed

by each of the officers and crew of the "Corwin" is in

proportion to the whole amount of work performed

by them as the amount allowed each hereafter is to the

sum of 1966.

14.

No claim has been made for the "Catherine Sudden"

by the owners or underwriters.

CONCLUSIONS OF LAW.

As conclusions of law from the above findings of

facts, the Court finds as followsi:

1.

That the "Catherine Sudden" and the cargo remain-

ing in her at the time of reaching her by the "Corwin"

were wholly derelict.

2.

That the services of the "Corwin" and her officers

and crew rendered to the "Sudden" were salvage ser-

vices.

3.

That for such salvage services the "Corwin," her offi-

cers and crew are entitled to the whole of the "Sud-

den" and the cargo remaining in her at the time of the

rendering of such salvage services, and all proceeds



Franl'fort Marine Accident etc. Ins. Co. 3113

(Testimony of Frederick Barry.)

thereof, and the amount paid for towing the steam

launch "Dorothy" and the two scows.

4.

That the sum of f%9.66 now in the registry of the

court, the sum of |966, should be distributed among the

officers and crew of the "Corwin," and said officers and

crew should have judgment therefor as follows (here

follows a list which I suppose counsel will not ask me

to read. It is a summary of all these amounts amount-

ing to 1966). Less their proportionate share of the costs

now due the clerk of this court. The remaining sum of

p.66 should be retained by the clerk and applied upon

costs.

5.

That the Corwin Trading Company, as the owners of

the "Corwin," for the services rendered by said steamer

and for the expenses incurred by said company in

lightering the cargo of the "Sudden" to the shore in

protecting the "Sudden," for watchmen and for other

expenses incurred, is entitled to all the residue of the

"Catherine Sudden's" cargo, and the moneys received

for the towing of the "Dorothy," and the moneys re-

ceived from the sale of any of the cargo, sold by the

company, and retained by it, and should have judgmenr

therefor.

6.

All findings of facts and conclusions of law hereto-

fore by the referee in this case made and given which
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,are inconsistent to the above findings of fact and con-

clusions of law are set aside.

Done in open court this 14th day of June, A. D. 1902.

JAMEIS WIOKEESHAM,
United States District Judge.

Mr. Jacobs next offered in evidence the following

affidavits in connection with the order of sale pendente

lite of the "Oatherine Sudden/' which affidavits were

part of the papers in the roll signed by the clerk of the

District Court, Second Division of Alaska, in the case

of Benson against the barkentine "Sudden," which

papers were duly certified and exemplified.

'Counsel for plaintiff objected to said affidavits on the

ground that they constituted no part of the judg-

ment-roll, that the judgment is the end of the proposi-

tion, and that the affidavits were ex parte, and they

were not bound by it because they were not reiu'es^entod

there. The Court sustained the objection, to which

ruling counsel for defendant then duly excepted. (Ex-

ception No. 53.)

The affidavits so offered were the following:

The affidavits of Johnson, Trabert, Johnson and I)e-

breuil, offered in evidence by counsel for the defend-

ant, were as follows:
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Ju the United States District Court in cmd for the District of

Alaska, Second Division.

S. BEiKSON et al.,

Libelants,

vs.

Barkentine "CATHERINE SUDDEN,"

[

Her Tackle, etc., and Cargo,

Respondent.

Affidavit in Support of Motion for Order of Sale Pendente Lite'.

United States of America,'ica, "T

r
.-ss.

District of Alaska.

Thomas A . Johnson, beinj^ first duly sworn accordinc:

to law, deposes and says that he is one of the libelants

in the above-entitled cause; that the hull of the bark-

entine "Catherine Sudden" is anchored at some dis-

tance off the beach at Nome and that in case of storm

of any considerable severity, the said vessel is likely I

to dra.G^ her anchors and jsro upon the beach and become

a total loss, as has frequently happened heretofore, and

that the keepinc^ of said vessel entails considerable ex-

pense which must be paid as a part of tlie expense of

this proceeding.

Affiant further says that so much of the valuable

cargo of said vessel has been lost and scattered by al-

leged and pretended sales made by the Cori^in Trading

Co., the owner of the steamer "Corwin," the salving
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vessel, that if said hull should be lost, libelants would

lose a great part of their security for their salvage in

this cause.

THOMAS A. JOHNSON.

Subscribed and sworn to before me, this 25th day of

July, 1900.

[Seal] JAMES KEIFEE,

Notary Public in and for the District of Alaska, Resid-

ing at Nome.

[Same Title of Court and Cause.]

United States of America, "^

>ss.

District of Alaska. J

George Trabert, being first duly sworn, says, that he

wasi a member of the crew of the steamer "Corwin" on

her voyage from Seattle to Nome, Alaska, during her

stay in Nome immediately after her arrival in said

place, affiant was on board said steamer and that after

her arrival and before the sale of the wreck and cargo,

said steamer "Oorwin" was taken alongside the said

"Oatherine Sudden" and coaled up from the coal then

on board said barkentine, and that said "Corwin" took

on board from said wreck not less than fifty tons of

coal and from that to seventy-five tons of said coal, fill-

ing her bunkers and placing coal also on the decks of

said "Corwin." Affiant further says that he saw this

done personally, and knows from personal observation

the approximate amount of said coal taken.
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Affiant further says that at the same time there were

taken from said wreck of the "Sudden" on board said

"Oorwin" large quantities of stores, such as canned

goods. Affiant further says he is not certain that said

supplies were used on the "Oorwin," and that affiant

saw them carried on board.

Affiant says that he makes this affidavit in support of

the petition of libelants for order requiring said Corwin

Trading Co., owner of said steamer "Corwin," to show

and disclose to the Court the goods sold by them from

the "Sudden" and her cargo, and the amount used by

said Corwin Trading Co.

Affiant further says that the said coal was worth at

said time not less than sixty dollars per ton, and that

at the same time, the said Corwin Trading Co. allowed

the steam whaler "Thrasher" to coal from said "Sud-

den," but affiant does not know the amount of coal

taken by said "Tlirasher" nor the price paid therefor.

GEORGE TEABERT.

Sworn to and subscribed before me, this 2oth day of

August, 1900.

[Seal] JAMES KEIFER,

Notary Public for the District of Alaska.

Received copy of the foregoing affidavit, this 25th day

of August, 1900.

PAGE, McCiUTCHEN, HARDING & KNIGHT,

Proctors for Claimant Cushing.
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[Same Title of Court and Cause.]

United States of America, "|

District of Alaska. J

TTiomas A. Johnson, beino^ first duly sworn according

to law, says that he is one of the libelants in this cause;

that he has read the affidavit of F. W. Heustis, filed in

this cause, and that the statement therein made that

the alleged sale of the cargo and hull of the "Catherine

Sudden" was made with the consent of the salvors, is

wholly untrue as to this affiant as affiant was not con-

sulted in anywise about said sale and knew nothing of

it until said sale was taking place, and that affiant

knows to his personal knowledge that the other libel-

ants in this cause did not consent to said sale and were

not consulted as to said sale.

Affiant further says that he participated in the salv-

ing of said vessel and rendered personal services

therein, and suffered exposure and hardship therein.

Affiant further says that as to the looting of the

cargo of said "Catherine Sudden," affiant knows from

personal observation that said cargo and the supplies

of said vessel were looted by the officers of the "Corwin"

and of the Corwin Trading Co., that affiant saw cases

of wine, liquors and beer carried from said "Catherine

Sudden" to the steamer "Corwin" while at sea and

working on said vessel in the ice, and that affiant saw

no other looting than that done by the officers aforesaid.
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Affiant further says that it would have been entirely

practicable for the Corwin Trading Co. to take care

of and preserve the hull and cargo of said "Catherine

Sudden" until she could have been disposed of in the

ordinary course of admiralty procedure upon a salvage

claim, as the cargo of said vessel was of a character not

at all likely to be much damaged by water except a

small part thereof, and that at said sale goods were

sacrificed because intending purchasers were doubtful

of the validity of said sale and fearful of buying subject

to the lien for salvage and subject to the assertion of

title by the owners.

Affiant further says that the Corwin Trading Com-

pany became the purchasers of nearly all the goods

comprising the cargo of said vessel at said sale, and

that among the cargo of said vessel was 360 tons of

coal which was at the time of said sale worth in open

market from |80 to flOO per ton at Nome, and that the

Corwin Trading Co. or some one in its interest became

the purchaser of said coal.

Affiant further says that he has investigated the sub-

ject of the value of said hull of the "Catherine Sud-

den" and believes her hull to be worth in its present

condition not less than |5,000 to |8,000, and that among

other articles of merchandise sold at said sale was 30

barrels of high grade whisky, worth not less than f250

per barrel in Nome at that time and which was sold
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for |600, and that a large quantity of oil in tin cans

was also sacrificed in about the same proportion.

THOMAS A. JOHNSON.

Sworn to and subscribed before me, this 1st day of

August, 1900.

[Seal] JAMEIS KEIFER,

Notary Public for the District of Alaska.

[Same Title of Court and Clause.]

United States of America,
^

Y
ss.

District of Alaska. J

John Debreuil, being first duly sworn according to

law, says that he is one of the libelants in the above-

entitled cause, and the carpenter of Str. " Corwin," that

he has read the statement in the affidavit of F. W.

Heustis, filed herein, to the effect that the sale set up

in said affidavit was made with the consent of the sal-

vors, and so far as affiant is concerned, said statement

is wholly untrue, and that affiant actively and person-

ally participated in the salvage of said "Catherine

Sudden." Affiant further says that he has fully dis-

cussed this matter with the other libelants and inter-

vening libelants in this cause and is thoroughly satis-

fied that no consent whatever was obtained from any

of them. Affiant further says that as to the alleged

looting of the said "Catherine Sudden," affiant knows

of his own personal knowledge and observation that

when said "Catherine Sudden" was in the ice and work
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was being done upon her with a view to saving her,

the officers of said steamer "Corwin" and of the Corwin

Trading Co., owner of the said "Corwin," did personally

engage in looting said "Sudden," and quantities of pro-

visions, groceries, tools, fruit, whisky and beer, and

also about 600 lbs. of white lead were carried on

board the said "Corwin" from the "Sudden," and also

a large sail, and never returned to the knowledge of

affiant, and that any looting after the arrival at Nome,

must have been done either by the "Corwin" people op

with their connivance, for they had exclusive posses-

sion of said "Sudden" and could have maintained a

watch over said vessel if they in good faith desired or

intended to protect said vessel and cargo. Affiant

further saysi he was present at the said sale set up by

said Heustis in his affidavit, and that said sale was

conducted by one of the stockholders of said Corwin

Trading Co. as auctioneer, and that at the time of ex-

posing articles for sale said auctioneer was particular

to state that the shipment and consignment now of-

fered might not be aboard said "Sudden" and that they

only offered what was or might be on board, a part, or

the whole or none as the case might be, and that the

said articles were sold in lots as shown on the manifest

and were all bought by the Corwin Trading Co. or per-

sons in their interest, and that Charles A. Cushing, the

person alleged to have purchased said "Sudden," was

and is interested in the said Corwin Trading Co., and his

alleged purchase was made for said Company.
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Affiant further says that great doubts as to the

legality of said sale, and as to the sufficiency of the

title to be acquired thereat existed among the persons

present at said sale, and there was no free or fair bid-

ding by reason thereof, and that the persons most con-

versant with and interested in and likely to bid for the

said vessel and her cargo, were very doubtful of the

legality of said sale and refrained from bidding in con-

sequence.

That all the cargo was bought by said Oorwin Trad-

ing Co. or in their interest except one lot sold to Eobie

& Anderson, and one machine or pumping plant sold to

another party.

Affiant further says that he is a ship carpenter of

many years experience and well acquainted with the

value of ships, and that he has examined the hull of the

said "Catherine Sudden" and verily believes that the

reasonable value of said hull at present is from eight

to ten thousand dollars, and that she will bring a fair

price if exposed to public sale by the order and decree

of this Court so as to be free from doubt as to liens

remaining against said vessel.

Affiant further says that the coal alone in said "Cath-

erine Sudden" at the time of said alleged sale was

worth from |25,000 to |3'0,000, and that said entire

cargo was, in the opinion of affiant, worth at that time

at least eighty thousand dollars.

JOHN DEIBREUIL.
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Sworn and subscribed before me, this 1st day of

August, 1900.

[Seal] JAMES KEIFER,

Notary Public for the District of Alaska.

LESTER H. JACOBS, called for defendant in sur-

rebuttal, being duly sworn, testified as follows:

I have in my hand a copy of the original agreement

between the Frankfort Marine Insurance Company, the

defendant in this action, and Levi Strauss & Co., re-

lating to the circumstances of the payment of this sum

of 13,500.00. This is signed: by the Frankfort Marine,

but is not signed by Levi Strauss '& Co. The reason I

have only a copy and not the original is, that when the

second agreement, which I am next going to offer in

evidence, was made, as I remember it, the first was

destroyed. I have looked in the insurance office, but

they have not the first. My memory on the subject was

the same before I went there this morning. The second

took the place of the first. The first is necessary, as I

understand it, to show the whole proceeding. Then I

will next offer in evidence the second agi-eement be-

tween these parties and Robie & Anderson. The pur-

pose is to bear on Mr. Anderson's testimony—to con-

tradict Mr. Anderson's testimony, and in that connec-

tion I will say that Mr. Anderson was around when

the first was executed. I do not understand that he

signed it.
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The COURT.—This is not signed by Mr. Anderson.

Mr. JACOBS.—No, this is not.

Counsel for plaintiff objected to the introduction of

said agreement on the ground that it was immaterial.

The Court sustained the objection, to which ruling coun-

sel for the defendant then duly excepted. (Exception

No. 54.)

(Counsel for plaintiff waived any question as to the

copy being offered instead of the original.)

The two agreements offered in evidence, and marked

for identification were as follows:

"This agreement, made in San Francisco on this 9th

day of January, 1901, by and between the Frankfort

Marine Insurance Company, a German corporation,

party of the first part, and Levi Strauss & Company, a

California corporation, party of the second part, wit-

nesseth

:

That whereas, by its policy of marine insurance. No.

17,140, said party of the first part insured against perils

of the sea aind so forth Messrs. Robie and Anderson,

as specified in said policy, to which reference is hereby

made, in the amount of f4,0O0, on certain merchandise,

at and from San Francisco to Nome, Alaska, laden

under deck on board the barkentine "Catherine Sud-

den;" and

Whereas, it is claimed by said party of the second

part that there has been a constructive total loss under

the terms of said policy; and
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Whereas, said Robie and Anderson have assigned to

said party of the second part all their rights under said

policy and all moneys due by reason of said insurance,

and any loss that may have occurred; and

Whereas, said party of the first part was reinsured

to the extent of |2,50'0 on its liability under its said

policy No. 17,140, by the Swiss Marine Insurance Com-

panies Combined, that is to say, by the Baloise Insur-

ance Company, of Basle, the Helvetia Marine Insurance

Company, of St. Gall, and the Switzerland Marine In-

surance Company, of Zurich, issuing said policy under

the name of the Swiss Insurance Companies, Combined;

and

Whereas, uncertainty exists as to the facts con-

nected with said loss, the amount actually lost, the

amount due in law under said policy of the party of the

first part, the amount realized upon a sale of the mer-

chandise referred to in said policy, the legality of which

sale said party of the first part questions, and the

amount of the proceeds of said sale, which should prop-

erly be applied to salvage in case said sale was legally

and properly made; and,

Whereas, the facts connected with the matters in

question cannot be easily or at the present time ascer-

tained on account of the impossibility of communicating

with Nome at this season of the year; and.

Whereas, said party of the second part threatens to

sue said party of the first part; and,
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Whereas, said Swiss Marine Insurance Companies,

Combined, have up to the present time declined to con-

tribute toward the payment of said loss; now,

Therefore, said party of the first part will, upon the

execution of these presents, pay to the party of the

second part the sum of |4,0O0, the amount specified in

said policy, less the sum of five hundred dollars, which

(in the absence of more definite information) it will

be arbitrarily assumed by the parties hereto was

realized upon the sale of said goods, plus the sum of

one hundred dollars, which (in the absence of any

judicial determination) the parties hereto have assumed

to be the portion of the proceeds of said sale which

should have been paid to the salvors; that is to say,

said party of the first part will, upon the execution of

these presents, forthwith pay to the party of the second

part the sum of thirty-six hundred dollars, net, which

payment is based upon the foregoing calculation.

It is further agreed that said party of the first part

will assign, transfer and set over unto the party of

the second part, or its nominees, all its claims against

the Swiss Marine Insurance Companies, Combined;

that is to say, against the Baloise Marine Insurance

Company, of Basle, the Helvetia Marine Insurance

Company, of St. Gall, and the Switzerland Marine In-

surance Company, of Zurich, arising out of the issuance

of said policy of reinsurance, which said policy is num-

bered 80,120, dated May 13, 1900, and said party of the

first part will assign, transfer and set over unto the
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party of the second part, or its nominees, all moneys

due, or to be collected, by reason of said reinsurance,

and all its, said party of the first part's rig^hts, claims

and demands of every character whatsoever, arising out

of said reinsurance.

And' it is further agreed that said party of the second

part will use its best endeavors to collect by suits,

actions or proceedings at law, or otherwise, in such

manner as said party of the second part may deem

expedient, the amount of money due from said Swiss In-

surance Companies, Combined, under said policy of re-

insurance.

And it is further agreed that in case any money be

collected from said reinsurance companies as aforesaid

by said party of the second part, then, upon the collec-

tion of such money, or in case of unsuccessful litigation,

then upon the entry of a final judgment against tlie

party of the second part, or the party in whose name

said action is prosecuted in said actions, suits or pro-

ceedings, or in any of them, said party of the second

part will pay unto the party of the first part 25/40ths

of the amount paid by the party of the first part to

the party of the second part, whether the amount col-

lected by said party of the second part from said rein-

surance companies is or is not equal to said 25/40ths of

the amount paid by the party of the first part, or

whether because of judgments in favor of said Swiss

Marine Insuraiuce Companies, Combined, or any of
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them, nothing is collected' by the party of the second

part, or its assignees.

And it is further agreed that nothing herein con-

tained is to make the party of the second part respon-

sible for the solvency of the Swiss Marine Insurance

Companies Combined, or any of them, but in the event

of said party of the second part, or its assignees, ob^

taining a final judgment against said companies, said

. party of the second part, or its assignees, may assign

said judgment and all its or their rights thereunder

to said party of the first part, in payment of an amount

equal to the amount of said judgment; and said asr

signment will be received by said party of the first

part in lieu of payment of the amount of money specified

in said judgment.

And it is further agTeed that if the party of the sec-

ond part, or its assignees, sue said Swiss Insurance

Companies, Combined, or any of them, upon said policy

of reinsurance, said suit may be conducted at the option

of the party of the second part, in the name of the party

of the first part, or in its own name, or in the name of

its assignee or assignees, as may seem best to the party

of the second part; but, in any event, all costs of suit,

and all expenses connected therewith, including counsel

fees, are to be borne and paid by said party of the sec-

ond part, and said party of the first part is to be held

free and harmless from any claim or liability for costs

or expenses in said action in any manner whatsoever;

and without regard to the results of said litigation,
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said party of the second part is to pay the party of

the first part, upon final judgment therein, 25/40ths of

the amount paid to it, said party of the second part,

by said party of the first part, pursuant to this aj^ree-

ment; and said party of the second part is to conduct

said litigation, or cause it to be conducted, with reas-

onable diligence, and to tlie end that final judgment

therein may not be unreasonably delayed beyond the

time usual in similar litigation.

And it is further agreed that whereas, the amount

of five hundred dollars, assumed to be the amount real-

ized from the sale of said goods, is only an estimate,

based upon information that said goods were originally

sold for the sum of $500, and thereafter sold for a

greater amount, which said amount is unknown to the

parties hereto, now.

Therefore, if the fact be that the amount realized

from said sale, over the proportion of the expenses of

sale properly chargeable against the goods insured was

less than the sum of five hundred dollars, then, upon

the ascertainment and proof of such fact, the party of

the first part will pay to the party of the second part

the difference between the amount of five hundred dol-

lars, estimated as aforesaid, and the amount for which

said goods were actually sold, less the proper propor-

tion of the expenses of sale, as aforesaid; and on the

other hand, if it be ascertained, and the fact is, that

the amount realized from the sale of said goods ex,-

ceeds the sum of five hundred dollars, estimated herein
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as aforesaid, then, in that event, upon proof of such

fact, said party of the second part will repay to the

party of the first part the excess of the amount for

which said goods were actually sold, less the proper

proportion of the expenses of sale, as aforesaid, ap-

portioned to them over five hundred dollars, the amount

estimated therefor, as hereinbefore stated.

It is further as^reed that in case it shall be ascerr

tained that there has been, or in case that in the future

there will be, in some judicial proceeding a proper ju-

dicial determination of the amount of salvage earned

for saving the goods insured under said policy, and said

amount so determined is or shall be less than the

amount allowed therefor herein, then said party of the

second part will pay to the party of the first part the

difference between the amount allowed in this agree-

ment for salvage and the amount determined to bie

the proper allowance therefor; and on the other hand,

if, in such a judicial proceeding it has been or shall

be determined that the amount earned by the salvors

for saving the goods insured shall exceed the amount

allowed therefor herein, in that event, the party of tUe

first part will pay to the party of the second part the

excess over the amount allowed for said purpose herein.

Unless some apportionment of the amount of ex-

penses of sale, which should be chargeable to the goods

insured, referred to never had been made, or shall be

made, then, in that event, the parties hereto will esti-

mate the portion of the expenses of sale chargeable

against said goods to be such proportion of the ex-
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penses of the entire sale as the amount received from

the sale of said goods insured bore to the amount re-

ceived from all the goods sold at said sale.

And it is further agreed and understood that all the

provisions herein for the payment of a difference by

either of the parties hereto to the other, based upon the

sale of said goods for an amount above or below fSOO.OO

refer to the amount for which said goods were sold at

the sale, if there was but one, or at the resale, if there

was a resale, made at the instance of the salvors, or

purporting to be made for the purposes of salvage, or

to pay salvors' claims.

In witness whereof, the parties have hereunto set

their hands and seals the day and year first above

written.

FRANKFORT MARINE AOOTBENT AND PLATE

GLASS INSURANCE CO.

VOSS, CONRAD & CO., ]Mgr.,

LEVI STRAUSS & CO."

The following is "Defendant's E^Xhibit No. 10," marked

for identification:

Defendant's Exhibit No. 10.

This agreement, made and entered into at San Fran-

cisco, California, this 16th day of January, 1901, by

and between the Frankfort Marine, Accident and Plate

Glass Insurance Company, a German corporation, com-

monly transacting marine insurance business under its
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abbreviated name, to wit, Frankfort Marine Insurance

Company, party of the first part, and Robie and An-

derson, parties of the second part, and Levi Strauss and

Company, a California corporation, party of the third

part, witnesseth:

That whereas, by its policy of marine insurance, No.

17,140, said party of the first part insured against perils

of the sea, etc., the parties of the second part, in the

sum of |4,0i0'0, on certain merchandise, at and from San

Francisco, California, to Nome, Alaska, laden under

deck, on board the barkentine "Catherine Sudden"; and

Whereas, said parties of the second part claimed a

constructive total loss under the terms of said policy,

and transferred to the party of the third part their

rights under said policy to all moneys due by reason of

said insurance, and any loss that may have occurred;

and

Whereas, said party of the third part has surrendered

said policy to the party of the first part, and said party

of the first part has paid to said party of the third part

the sum of |;3,50'0, in full settlement and adjustment of

all claims of the insured under said policy; and

Whereas, said party of the first part was reinsured

to the extent of |2,50O on its liability under its said

policy. No. 17,140, by the Swiss Marine Insurance Com-

panies, Combined; and

Whereas, said Swiss Marine Insurance Companies,

Combined, have paid to the party of the first part

25/40ths of said sum of |3,50O; and
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Whereas, said parties of the second and third part

have transferred and assigned to said party of the first

part all their claims, rights of action and demands

against any and all persons whatsoever, arising out

of the shipment of said merchandise by said parties of

the second part on said barkentine "Catherine Sudden,"

and the nondelivery of said merchandise to the said par-

ties of the second part by the Nome Beach Lighterage

and Transportation Company, the carrier of said mer-

chandise, and the sale of said merchandise purporting

to have been made at the instance of the salvors to pay

salvors' claims, and the nonpayment of any part of the

proceeds of such sale; now,

Therefore, in consideration of the premises, the par-

ties hereto do agree as follows, to wit:

The party of the first part hereby expressly agrees

with said parties of the second and third part, and each

of the, that in no event shall recourse be had against

said parties of the second and third parts, or any of

them, by reason of said assignment, or for or by rea-

son of, or on account of, said payment of said sum of

.|3,500, or for or by reason of, or on account of, any mat-

ter or thing whatsoever in any way connected with the

settlement and adjustment of said claim under said

policy of marine insurance No. 17,140'; and that the

payment of said sum of f3,500 to said party of the third

part, and the assignment of said claims, rights of ac-

tion and demands to said party of the first part is in-

tended as, and shall, for all purposes as between the
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parties hereto, be deemed and taken to be a final and

complete settlement and adjustment of all and singular

the claims, payments, matters and thing:s hereinabove

mentioned or referred to; and each of the parties here-

to hereby releases and discharges the other parties here-

in of all claims, demands, liabilities and causes of ac-

tion, in any manner arising out of any of said claims,

payments, matters or things.

In witness whereof, the parties hereto have here-

unto set their hands and seals the day and year first

above written.

FRANKFORT MARINE, ACCIDENT AND
PLATE GLASS INSURANCE CO.,

VOSS, CONRAD & CO.,

[Seal] LEVI STRAUSS & CO.,

By LEVI STRAUSS, Pres.

ROBIE & ANDERSON.

Counsel for defendant next introduced in evidence a

bill of lading of the Alaska Commercial Company. It is

not inserted in this record because the only purpose for

the offering was to show that it contained the special

provision, "Freight to be considered as earned, vessel

or goods lost or not lost," which said provision was in

the document offered.

The foregoing is the substance of all the evidence.

The testimony being now closed, the Court charged

the jury as follows:
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The COUET.— (Orally.) Gentlemen of the Jury:

The cause of action in this case is upon two policies of

insurance, one for |1,000, and one for |1,500, insuring

the hull of the barkentine "Catherine Sudden" for the

term of one year, the risk under one policy beginning

on March 20, 19O0', and ending March 20, 1901, and upon

the other policy beginning March 26, 1900, and ending

March 26, 1901. These policies contain a special per-

mit to make one voyage to Cape Nome, Alaska, for

which permission an extra premium of one per cent was

charged.

The burden of proof, except as to the counterclaims

in this case, is on the plaintiff, and the plaintiff must es-

tablish by a preponderance of evidence the facts neces-

sary to entitle it to recover.

While a witness is presumed to speak the truth, this

is only a presumption. If, either from the manner in

which he testifies, or the character of his testimony, or

from his motives, you conclude that he is unworthy of

belief, you need not believe him, and you may reject

his testimony. You are the exclusive judges of his

credibility.

It appears by the testimony that the vessel sailed

upon the voyage mentioned in the complaint, and that

thereafter on or about the 3d day of June, 1900, she was

struck by the ice on her port bow and said port bow was

thereby stove in; that she also at said time suffered

other injury, her stem being knocked off, and her masts

and spars being either cut away or lost in the lurch of

the vessel when she went on her beam ends; that by
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reason of this injury she was so crippled that she was

compelled to seek the assistance of the steamer "Cor-

win," which steamer, after pumping her out and per-

forming various services to place her in a position to be

towed, took her in tow and towed her to Nome, Alaska.

It further appears that when the vessel arrived at

Oape Nome she was surveyed by a board of surveyors,

and by said board of surveyors condemned to be sold.

That thereafter in a salvage suit begun by certain sal-

vors, the vessel was seized by process issued out of the

United States District Court of Alaska, and sold by the

United States Marshal, the proceeds being turned into

the court, and thereafter awarded by the Court to the

salvors. Ttat in this proceeding the underwriters were

represented by W. M. Willett, an attorney at law ap-

pointed for that purpose by Mr. W. W. Gollin, the

agent of the San Francisco Board of Marine Under-

writers. And it further appears that at the marshal's

sale, Mr. Gollin, representing the interests of the Board

of Marine Underwriters of San Francisco, was present

and bid the vessel up so as to bring the highest price

obtainable.

The principal defenses set up by the defendants to

this loss are as stated by counsel in his opening: First,

that the vessel was not seaworthy for the proposed

voyage, and, second, that the plaintiff did not fulfill the

warranty contained in what is called the "sue and labor

clause."

I instruct you, gentlemen, that there is no evidence

in the case to support a finding that the plaintiff failed
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to comply with the warranty contained in the sue and

labor clause, and that you will, therefore, find upon

that question in favor of the plaintiff.

I further instruct you that under the evidence in this

case, the loss was a loss by perils insured against and

was a total loss.

One of the defenses in this case is that the "Cather-

ine Sudden" was unseaworthy. It was an implied war-

ranty on the part of the Nome Beach Lighterage and

Transportation Company, when it accepted the insur-

ance policies on which it sues here, that the "Catherine

Sudden" should be seaworthy at the commencement of

her voyage. If she was not, the insurance company is

not liable on these policies. The agreement on the part

of the plaintiff that the vessel should be seaworthy is

just as much a part of the policies in suit as if it were

there expressly written out in so many words, and

signed by the plaintiff. And upon this question I in-

struct you that the plaintiff has only to make out a

prima facie case of seaworthiness, and that the burden

of proving the vessel unseaworthy then rests upon the

defendant.

I instruct you that the law does not require that the

vessel shall be of the very best construction, or have

the very best equipment that modern science can invent,

but only that she shall be reasonably fit to encounter

the ordinary perils of the voyage contemplated by the

parties to the policy. The law does not require that

she shall be fit to encounter extraordinary perils.

In determining whether or not a vessel is reasonably
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fit for the service in which she is to engage, you may
take into consideration the practice of merchants and

seafaring men engaged in that trade, and if the vessels

engaged in the Nome trade generally are not sheathed or

otherwise specially constructed to meet ice, you may
take that fact into consideration in determining

whether or not such sheathing or special construction

is necessary to render a vessel reasonably fit to en-

counter the ordinary perils of that voyage.

I further instruct you that neither the negligence of

the master nor that of the owners, relieves the defend-

ant. Nothing short of the willful act of the insured

would relieve the defendant. By "willful act of the

insured" is not meant an act intentionally or negligently

done, resulting in the loss of the insured property, but

must be one concurred in by the assured with the cor-

rupt design of destroying the property, and of this there

is no evidence in this case.

It appears in evidence and is uncontradicted, that the

defendant waived the sixty days provided after proof

and adjustment of loss and proof of interest in said ves-

sel in which the company should pay under its said

policy. It appears that the proofs of loss were made on

December 11, 1900, and that subsequently in response

to a letter of the defendant, further and additional

proofs were made on April 24, 1901. If, therefore, you

find in favor of the plaintiff with respect to these pol-

icies of insurance, the plaintiff will be entitled to re-

cover |2,500, together with interest at the rate of seven
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per cent per annum from said 24tli day of April, 1901,

to date.

If you shall have found for the plaintiff upon the is-

sue with respect to the policy of insurance, there still

remains the question of counterclaims set up by the

defendant. These counterclaims are founded upon two

separate contracts of affreightment, one the contract of

Robie & Anderson on prepaid freio,ht, amountinc^ to the

sum of $625.12 and the other a contract with the Alaska

Exploration Company on prepaid freij^ht, amounting- to

the sum of |ll,914.70. These two sums are to be con-

sidered separately by you, just the same as if there were

two separate actions before you. With respect to these

claims, the insurance company stands in the shoes of

Eobie & Anderson and the Alaska Exploration Com-

pany. They have no greater rights than Robie &

Anderson or the Alaska Exploration Company would

have. If the Alaska Exploration Company or Robie &
Anderson could have a right to recover this prepaid

freight, then the insurance company has that right, but

if they did not have such right, then the insurance com-

pany would not have such right.

Where freight is prepaid to a carrier for the car-

riage and delivery of the goods, in the absence of any

contract to the contrary, the law implies an agreement

on the part of the carrier to return the freight so pre-

paid if it fails to carry and deliver the goods, pursuant

to its contract.

With respect to the claim made for repayment of the

freigfht money paid by the Alaska Exploration Com-
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pany, the plaintiff claims that there was an express con-

tract between the parties that the freight should be

considered as earned when the cargo was placed on

board the vessel.

This contention of the plaintiff is supported by the

evidence of both parties to the contract. It is claimed,

however, by the defendant that the bill of lading is

the only evidence that can be received of the contract

between the parties, and that the law implies a contract

to repay freight money which has been prepaid, when

the goods are not delivered. It is further claimed by

the defendant that no evidence of the real intention of

the parties can be received to change this legal implica-

tion.

But I instruct you with respect to the claim made

for the freight money of the Alaska Exploration Com-

pany, that no particular form or solemnity of execution

is required for a contract of a common carrier to trans-

port goods; it may be parol or it may be in writing, and

in either case it is equally binding. Evidence of an oral

contract to carry goods is competent, notwithstanding

a bill of lading, and it is a question to be decided by the

jury whether the understanding as detailed by the wit-

nesses, or the bill of lading expresses the agreement of

the parties. You are therefore to consider the testi-

mony of Captain Hibberd and of Mr. Pennell to the ef-

fect that they agreed that the prepaid freight should

be considered as earned when the goods were received

on board, and if you find that there was such an agree-

ment between the parties, then you must find for the
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plaintiff and against the defendant for the counterclaim

set up by it and founded upon the assignment from the

Alaska Exploration Company.

With respect to the Kobie & Anderson claim, I in-

struct you that in the interpretation of contracts, the

intention of the parties is to prevail. Where such in-

tention is clearly expressed in writing, the intention of

the parties is, of course, to be gathered from the writ-

ing, but where such intention is not clearly expressed in

writing, then the contract is to be construed according

to the intention to be gathered from the circumstances

and the understanding of the contract had by the par-

ties themeselves. If both parties understood the con-

tract in the same way, that understanding will prevail.

A contract is also to be interpreted according to the

law and usage of the place where it is to be performed,

or, if it does not indicate a place of performance, ac-

cording to the law and usage of the place where it is

made. Stipulations which are necessary to make a

contract reasonable or conformable to usage are im-

plied, in respect to matters concerning which the con-

tract manifests no contrary intention. Where there is

a known usage of trade, persons carrying on that trade

are held to have contracted in reference to the usage,

unless the contrary appears, and the usage forms a part

of the contract.

Custom or usage may properly be received to ascer-

tain and explain the meaning and intention of the par-

ties to the contract, whether written or parol, the mean-

ing of which could not be ascertained without the aid of
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such extrinsic evidence where the parties knew of the

existence of the custom or usaji^e, and contracted in

reference to it. Parties who contract on a subject mat-

ter concerning which known usages prevail, by implica-

tion incorporate them into their agreement, if nothing

is said to the contrary. Usage may be proved by a sin-

gle witness who has full knowledge and a long experi-

ence on the subject.

You are instructed that the only question with which

you have to deal in this connection, is the question as

to whether or not the parties contracted that the freight

money should be considered as earned when the goods

were placed on board, or whether their contract was

that the goods should be delivered at the port of des-

tination before the freight should be earned.

There is no claim before you or any loss to the goods.

Whether or not the goods were damaged is utterly im-

material. Even if the contract were that the freight

is only earned by delivery of the goods at the port of

destination, the fact that the goods were delivered

damaged would give the defendant no right to recover

on its counterclaim.

Likewise, if you should find that the contract was that

the freight should be considered as earned when the

goods were placed on board, the fact that the goods

were subsequently lost by a peril of the sea, is also im-

material. No allowance can be made to the defendant

on that account.

'Gentlemen of the jury, I submit to you two forms of

verdict; one, in which you find in favor of the plaintiff,



Frankfort Marine Accident etc. Ins. Go. 349

and the other in which you find in favor of the defend-

ant. The claim, as you have been informed, and I re-

peat it ai?ain for your information, is for $2,500.00 with

interest from the 24th day of April, 1901. From this

claim of f2,500 you will deduct either one or both of

these counterclaims, if you do find that they are en-

titled to a reduction as to one or both of these claims.

After the close of the testimony and before argument,

the defendant, by its counsel, prayed and requested in

a writing presented to the Court that the Court should

give to the jury the several special charges hereinafter

numbered from 1 to 25 inclusive. i

1. A witness false in one part of his testimony is to

be distrusted in others.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Ex-

ception 55.)
J

2. The plaintiff oifered in evidence certain socalled

proofs of loss, and proofs of interest consisting am.ong

other things, of a certificate of AValter W. Gollin, a copy

of a letter from Mr. Gollin to Mr. Woods, an affidavit of

Afr. Pennel, an affidavit of Omer J. Humphrey, an affi-

davit of A. H. Herriman, a letter from Captain J. L.

Panno to the president and directors of plaintiff, a re-

port of the sale of the "Catherine Sudden," an affidavit

of Captain J. L. Panno, a protest, a letter of O. J.

Humphrey and an affidavit of Samuel Knight.

I instruct that you are to pay no attention to the state-

ments contained in these documents as evidence of th»^
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matters there stated. These documents were compe-

tent evidence on the part of the plaintiff only to Show

that it complied with the requirement of the policy that

it should furnish proofs of loss, and of interest.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Excep-

tion 56.) >

3. In accepting the policies of insurance on which it

bases its claim in this case, the plaintiff agreed that

"in case of any loss or misfortune resulting from any

peril insured against" it and its factors, servants and

assigns would "sue, labor and travel and use all reason-

able and proper means for the security, preservation, re-

lief and recovery of the property insured, or any part

thereof, and also to use all proper and legal means to re-

cover through general average, or otherwise from the

parties interested in freight or cargo, either or both,

any and all sums due to the vessel or its owners on ac-

count of sacrifices, losses or expenses incurred for the

general safety or the common good," and the insurance

company agreed to contribute toward the expense of

such endeavors.

The defendant claims that the plaintiff did not ful-

fill th'S agreement; that it was the duty of the plaintiff

and its officers and representatives to attempt to adjusc

the salvage claim of the "Corwin" and her owners, offi-

cers and crew, and if possible, to prevent the sale of the

''Catherine Sudden," and that nobody on behalf of the

plaintiff undertook to make any effort to do so.

I instruct you that it was the duty of the plaintiff to
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make every reasonable and proper effort to save the ship

from sacrifice, and if you find from the evidence, that it

failed to do so and that the vessel was sacrificed through

snch failure, your verdict must be against the plaintiff

on its claim for insurance.

The Court refused so to charge the jury, to which re-

fusal defendant then and tliere duly excepted. (Ex-

ception 57.)

4. When a ship and its cargo are in extreme peril

and a part of this ship or its equipment is voluntarily

sacrificed by being cut away to avert or mitigate that

peril and the sacrifice results in the safety of all or a

part of the other property, this is an instance of wha^

is known in law as a general average sacrifice.

When property is thus sacrificed its owner is not re-

quired to bear the entire loss, but he is entitled to re-

ceive contribution from all interested for whose benefir

the sarcifice was made, and who have received such

benefit.
'

This contribution must be determined by an adjust-

ment made at the end of the voyage. It is the duty of

the ship owner and the master to have such an adjust-

ment made.

In the cause at bar, evidence was offered to prove that

the rigging of the "Catherine Sudden'' was voluntarily

cut, and tw^o of its masts thereby purposely destroyed

and sacrificed, and that its bowsprit was cut for the pur-

pose of averting an impending peril for the general

safety. If you find that any or all of such sacrifices

were made for that purpose, and that they resulted in
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saving the "Dorothy," surf-boats and lighterage plant

belonging to the plaintiff, as is claimed by the defend-

ant, I instruct you that the property so saved was

legally bound to contribute to make good the loss of the

property sacrificed, and that it was the duty of the

plaintiff to have an adjustment made to determine the

amount of such contribution.

I further instruct you that if such contribution had

been made, the insurance company as insurer of the

ship, would have received a part of the benefit thereof.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. ("Ex-

ception No. 58.)

5. By accepting the Insurance policies, the Nome

Beach Lighterage and Transportation Company agreed

to use all reasonable and proper means to protect the

defendant through proceedings to obtain general aver-

age contributions in this way, and I instruct you that if

you find from the evidence that it has failed to do so, it

has lost its right to recover on its policies.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Ex-

ception No. 59.)

6. In regard to the question of whether or not the

cutting away of the rigging and the consequent loss of

the masts was a general average sacrifice, I instruct

you that the mere fact that the ship would probably

have been lost anyway, and the parts which were thus

cut away thereby also lost, does not render the sacrifice

any the less a general average sacrifice.
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The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (60.)

7. In the same connection I instruct you that if the

condemnation and the sale of the vessel was occasioned

proximately by a general average sacrifice it is the en-

tire vessel and not merely the parts intended to be

sacrificed that must be made good in the general aver-

age.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (61.)

8. To be seaworthy it was necessary that the vessel

should be reasonably fit to perform the services and en-

counter the perils of the voyage to Nome.

The "Catherine Sudden" started on her last voyage

on April 28, 1900. If from the evidence you find that

starting on that date, it was to have been expected that

she would encounter ice on the way, the "Catherine Sud-

den" was not seaworthy for that voyage unless she was

reasonably fit to encounter the perils, if any, arising out

of the presence of such ice. It is not sufficient for her

to have been a safe enough ship to make some other

voyage, or even safe enough to go to Nome later in the

season, when there was no ice. She was not seaworthy

unless she was reasonably fit to go to Nome at that

time.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Ex-

ception No. 62.)

10. If the "Catherine Sudden" was not a reasonably

fit and safe vessel to go to Nome on a voyage commenc-
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ing! on April 28, 1900, the plaintiff cannot recover on its

policies even if you should find that the vessel would

have met with the same disaster had she been sea-

worthy. The question for you to decide in this connec-

tion was not whether the ship was lost because she was

unseaworthy, but whether, in fact, she was seaworthy.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Ex-

ception No. 63.)

11. If you find from the evidence in this case that

when the "Catherine Sudden" left San Francisco on her

last voyage she was not a reasonably safe vessel to en-

counter such ice as was to have been expected on a

voyage from San Francisco to Nome starting April 28,

19O0, I instruct you that she was unseaworthy, and the

plaintiff cannot recover on its policies.

If the "Catherine Sudden" was unseaworthy, her

owners cannot escape the consequences by showing that

other vessels no more seaworthy made the same trip.

The fact that these were willing to take excessive risks

to get to Nome at the beginning of the season, if you

find such to be the fact, does not excuse the plaintiff if

you find its vessel was not reasonably safe for that voy-

age at that time.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Ex-

ception No. 64.)

12. Whatever rights Eobie & Anderson on the one

hand, and the Alaska Exploration Company on the
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other, had against the plaintiff passed to the defendant

by their respective assignments.

You need not concern yourself with the question

whether or not the insurance company was compelled to

pay the losses under its policies to Robie & Anderson,

and the Alaska Exploration Company respectively, for

if the insurance company paid a loss which it did not

have to pay, this fact cannot be used against it by the

plaintiff provided only Robie & Anderson and the Alaska

Exploration Company or either of them had a claim

against the plaintiff to recover prepaid freight at the

time of their respective assignments.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Ex-

ception No. 65.)

13. I instruct you that Defendant's Exhibit No. 1,

the bill of lading from the plaintiff to Robie & Anderson

(except in so far as it acknowledges the receipt of the

cargo on the one hand, and the money on the other), con-

stitutes a contract between those parties.

And I further instruct you that by the terms of that

contract the plaintiff bound itself to carry the property

therein described to the usual anchoraige at Nome, and

to have its vessel ready and in a condition to discharge

said property at ship's tackles, and to deliver said prop-

erty at ship's tackles to Robie & Anderson, or order,

the dangers of sea, fire and collision excepted.

I further instruct you that the law implies in such a

contract an agreement on the part of the earrier, that is,

the plaintiff here, that if it fails to carry out the con-
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tract, it will repay to the shipper the amount of the

freight which the shipper prepaid.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. ("Ex-

ception No. 66.)

14. The implied term of a bill of lading which has no

express provision on the subject that the carrier will re-

pay to the shipper prepaid freight in case the carrier

does not fulfill its contract is just as effective a part of

the bill of lading as though it were written in the docu-

ment in so many words, and you must give it the same

force and effect.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Ex-

ception No. 67.)

15. The provision in the bill of lading by which the

owners of the "Catherine Sudden" agreed to deliver the

goods "the dangers of the sea, fire and collision ex-

cepted" only has the effect of relieving the carrier from

liability to the shipper for the loss of the goods by a

danger of the sea, fire or collision. It does not author-

ize the carrier to retain prepaid freight in case of the

loss of the goods by any of such dangers. The implied

agreement to repay prepaid freight in case of nonful-

fillment of the contract of carriage, remains unaffected

by that provision.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. ("Ex-

ception No. 68.)
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16. I fiirtlier instruct you that if you find from the

evidence that the goods of Robie & Anderson arrived at

Nome in the possession of salvors who sold the same,

and that Robie & Anderson bought in their goods at the

salvors' sale, just as any other person might or could

have done, this did not constitute a delivery of the goods

by the Nome Beach Lighterage and Transportation Com-

pany to Robie & Anderson, in accordance with the con-

tract between them, and did not entitle the plaintiff to

retain the prepaid freight under the terms of the bill

of lading, Defendant's Exhibit No. 1.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Ex-

ception No. 69.)
•

17. If you find from the evidence in this case that

Defendant's Exhibit No. 1 is the true contract of af-

freightment between Robie & Anderson and the Nome

Beach Lighterage and Transportation Company, I in-

struct you, as a matter of law, that the freight prepaid

by Robie & Anderson was not earned by the plaintiff

until the latter was ready, willing and able to make de-

livery of the goods shipped to Robie & Anderson, or

their order, at the ship's tackles at the usual anchorage

off Nome, and if you find from the evidence in this case

that the owners of the "Catherine Sudden" were dis-

possessed of the vessel by salvors, and that these salvors

sold Robie & Anderson's goods, the carriage of the goods

to the point of disaster by the Nome Beach Lighterage

and Transportation Company, and from there to Nome

on the "Catherine Sudden" by the salvors, and the sale
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of tlie g'oods by the salvors did not constitute a fulfill-

ment of tlie contract of carriage on the part of the plain-

tiff, and did not entitle it to retain the freight prepaia

by Kobie & Anderson, and the defendant is entitled to

recover from the plaintiff on its counterclaim, the

amount of |635,12 paid by Robie & Anderson as such

prepaid freight.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Ex-

ception No. 70.)

18. By the bill of lading. Defendant's Exhibit No. 3,

issued by Nome Beach Lighterage and Transportation

Company to the Alaska Exploration Company, the plain-

tiff bound itself to carry the coal of the exploration com-

pany to the usual anchorage at Nome, and to be ready

there to discharge the same at ship's tackles, and there

at the ship's tackles to deliver to the Alaska Explora-

tion Company, or its order. If you find that if failed to

make such delivery, the law implies as a term of said

contract just as effectively as if it were written in there,

a promise on the part of the plaintiff to repay to the

Alaska Exploration Company the f1,914. TO which it

was paid pursuant to the terms of the bill of lading.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Excep-

tion No. 73.)

19. The fact, if you find it to be a fact, that the plain-

tiff failed to fulfill its contract of carriage on account of

a peril of the sea or collision with ice, in no way re-

lieves the plaintiff from its legal obligation implied in
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the bill of lading, Defendant's Exhibit No. 3, to pay back

the 11,914.70 which it received as prepaid freightage.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Excep-

tion No. 73.)

2*0. If this coal arrived in Nome in the possesion of

salvors, and was sold at salvors' sale, this did not con-

stitute a delivery by the plaintiff in fulfillment of the

terms of the bill of lading.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. ( Excep-

tion 73.)

21. The mere fact that the whole or some part of the

Alaska Exploration Company's coal on the one hand,

and of Eobie & Anderson's merchandise on the other,

arrived in specie at Nome in the hold of the "Catherine

Sudden" does not constitute delivery at the ship's tack-

les. By a delivery at the ship's tackles is meant a de-

livery by the ship by means of its appliances alongside

of the ship.

Where the contract of carriage provides for delivery

at the ship's' tackles, the owner or consignee of the car-

go is not obliged to go down into the hold of the ship

and pick out his cargo and separate it from the rest of

the goods on board. He is entitled to have the ship-

owner or his agents perform that service for him with-

out extra cost (unless the contract provides for extra

charge for tliis service, which the bills of lading in this

case do not do.)
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The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. ( Excep-

tion No. 74.)

22. I instruct you that all preliminary negotiations

on the subject matter of a written contract are deemed

to be merged therein. Therefore, any agreement be-

tween Captain Hibberd for the Alaska Exploration

Company, and Mr. Pennell, as to the contract between

the Alaska Exploration Company and the plaintiff for

the shipment of its coal, and the payment of the freight

thereon before the execution of the bill of lading, is

deemed to be merged in that bill of lading, and the

rights and liabilities of the parties are measured by the

express and implied terms of that bill of lading without

regard to the preliminary negotiations or previous oral

agreements, and the defendant's right to recover the

freight prepaid by the Alaska Exploration Company to

the owners of the "Catherine Sudden," if otherwise per-

fect, is not affected by any agreement or understanding

between Captain Hibberd and Mr. Pennell as to what

would have to be done by the "Catherine Sudden" in

order to earn the freight.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. ( Excep-

tion No. 75.) ^

23. Freightage, or freight, as it is more commonly

called, is the reward, if any, to be paid for the carriage

of cargo.

The Court refused so to charge the jury, to which re-
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fusal defendant then and there duly excepted. (Excep-

tion No. 76.)

24. A verbal contract would be insufficient in law

to affect the implied agreement to repay freight as be-

fore stated, where there is a written contract contained

in a bill of lading, as in the case at bar. In other words,

there would have to be a written contract for that pur-

pose, and no written contract was offered in evidence

in this case.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Excep-

tion No. 77.)

25. In this case the plaintiff has attempted to prove

a custom in shipping between San Francisco and Nome

to the effect that freight prepaid is earned when the

goods are put on board the vessel. I instruct you, as a

matter of law, that no sufficient evidence as to the ex-

istence of that custom has been produced, and you are

to disregard all evidence of any such custom.

In the event that the Court should refuse the instruc-

tion last above mentioned, the Court was requested in

said writing at said time to give the following instruc-

tions here numbered 25a to 30, inclusive. (Exception

No. 78.)

25a. In the absence of any agreement to the con-

trary, the law implies an obligation on the part of the

carrier to repay to the shipper all money prepaid as

freight for the carriage and delivery of goods, if the

shipper fails to carry and deliver the goods according
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to its contract, no matter from what cause such failure

arises.

The plaintiff has sought to vary this implied agree-

ment by evidence of a special custom which it claims

existed in shipping between San Francisco and Nome.

The defendant denies the existence of any such cus-

tom. The burden of proving its existence rests on the

plaintiff who must clearly establish the truth of its con-

tention.

In order that such usage should have any effect, it

must have been in existence at the time the contracts

in suit were entered into.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Excep-

tion No. 79.)

26. To allow the rules of law to be affected or modi-

fied by such a custom as the plaintiff claims exists, it

is necessary that this custom should have existed for

such a length of time as to have become fixed and es-

tablished and well recognized by those engaged in the

trade. It must be general and not limited to particular

individuals.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Excep-

tion No. 80.)

27. To establish a custom such as plaintiff claims ex-

ists, it is not sufficient that witnesses, whether expert

or not, should tell you what is merely their opinion as

to what would be the consequences of a certain state

of facts with which they have had no experience, or
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which has not come under their obseryation, nor is this

evidence to be 0ven any weig^ht if it amounts merely to

the opinions of these witnesses as to what would be the

consequences or legal effect of a state of facts which has

not come under their experience or observation. Cus-

tom is a matter of fact and must be proved by instances,

and not merely by supposition as to what would or

ought to take place under any particular set of circum-

stances.

The Court refused so to charg"^ the jury, to which re-

fusal defendant then and there duly excepted. (Excep-

tion No. 81.)

28. The bills of lading in this case contain no provi-

sion that freight should be earned when the goods are

put on board the vessel. Other bills of lading contain-

ing such provisions have been introduced in evidence.

The existence of a custom that freight should be earned

when the goods are put on board the vessel, in the ab-

sence of any such stipulation in a bill of lading, cannot

be established by proof of what is done where bills of

lading contain such provisions. Therefore, any evi-

dence of witnesses based on cases where such provisions

appeared in bills of lading is not to be regarded.

The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Excep-

tion No. 82.)

29. Usage must be certain, uniform and reasonable

and well settled. Otherwise it cannot affect an agree-

ment or enter into it.

The Court refused so to charge the jury, to which re-
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fusal defendant then and there duly excepted. (Excep-

tion No. 83.)

30. The plaintiff has offered evidence to the effect

that there exists in the trade between San Francisco

and Nome a local usage that freight prepaid should bo

deemed earned when the goods are put on the ship

whether tliey are carried to their destination or not.

I instruct you, however, that the general law of ship-

ping is contrary to this usage. It is that freight paid

in advance must be returned to the shipper by the ship

unless the contract of carriage is fulfilled by delivery

of the goods, as provided for in the bill of lading.

Usage contrary to the general law must be clearly

proved, and the burden of proving it rests on the plain-

tiff who alleges that it exists. The defendant denies

that there is any such usage.

In order to establish any such usage it is not sufficient

that the plaintiff should show a local understanding on

the general law in reference to prepaid freight, nor is

it sufficient to show that in cases where the bill of lad-

ing provided for the retention of the prepaid freight it

was kept by the carrier, notwithstanding its failure to

fulfill its contract of shipment. Nor, again, is it suffi-

cient to prove that it is the opinion of people who ought

to know that such is the usage.

Usage is a matter of fact not of opinion. It must be

proved by witnesses testifying to its existence and uni-

formity from their actual knowledge obtained by ob-

servation of what is practiced by themselves and others

in the trade to which it relates.
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The Court refused so to charge the jury, to which re-

fusal defendant then and there duly excepted. (Excep-

tion No. 84.)

1. At the request of the plaintiff the Court charged

the jury as follows: "It appears by the testimony that

the vessel sailed upon the voyage mentioned in the com-

plaint, and that thereafter on or about the 3d day of

June, 1900, she was struck by the ice on her port bow,

and said port bow was thereby stove in; that she also

at said time suffered other injury, her stem being

knocked off, etc."

Then defendant, by its counsel, then and there duly

excepted to said portion of said charge in so far as it

instructed the jury that the stem of the "Catherine

Sudden" was knocked off. (Exception No. 85.)

2. At the request of the plaintiff, the Court in-

structed the jury among other things: "That in this ]iro-

ceeding (referring to the salvage suit in the Distrl-.^t

Court of Alaska, Second Division, entitled Benson vs-.

'Catherine Sudden'), the underwriters were represented

by W. M. Willet, an attorney at law appointed for that

purpose by Mr. W. W. Gollin, the agent of the San

Francisco Board of Marine Underwriters."

The defendant by its counsel then and there duly ex-

cepted to the giving of said portion of said charge for

that there was not any sufficient evidence to prove that

defendant was represented in said proceedings by W. M.

Willet, or that the San Francisco Board of Marine Un-

derwriters had power to appoint any one to represent

the defendant therein.
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3. At the request of the plaintiff, the Court in-

structed the jury: "I instruct you, c^entlemen, that there

is no evidence in the case to support a finding^ that the

plaintiff failed to comply with the warranty contained

in the sue and labor clause, and that you will therefore

find upon that question in favor of the plaintiff."

To the giving of said instruction the defendant by its

counsel then and there duly excepted. (Exception No.

86.)

4. At the request of the plaintiff, the Court gave the

following charge: "I further instruct you that under

the evidence in this case the loss was a loss by perils

insured against and was a total loss."

To the giving of said instruction the defendant by its

counsel then and there duly excepted. (Exception No.

87.)

5. At the request of the plaintiff, the Court gave

the following instructionsi: "I further instruct you that

neither the negligence of the master nor that of the

owners relieves the defendant. Nothing short of the

willful act of the insured would relieve the defendant.

By willful act of the insured is not meant an act inten-

tionally or negligently done resulting in the loss of the

insured property, but must be one concurred in by the

assured with the corrupt design of destroying the prop-

erty, and of this there is no evidence in this case."

To the giving of said instruction the defendant by its

counsel then and there duly excepted.

6. At the request of the plaintiff the Court gave the

following instruction: "With respect to the claim made
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for repayment of the freic^ht money paid by the Alaska

Exploration Company the plaintiff claims that there

was an express contract between the parties that the

freight should be considered as earned when the cargo

was placed on board the vessel. This contention of the

plaintiff is supported by the evidence of both parties

to the contract."

To the giving of said instruction the defendant by its

counsel then and there duly excepted. (Exception Ko.

88.)

7. At the request of the plaintiff the Court further

instructed the jury in regard to the contract between

the plaintiff and the Alaska Exploration Company: "It is

claimed, however, by the defendant that the bill of lad-

ing is the only evidence that can be received of the con-

tract between the parties, and that the law implies

a contract to repay freight money which has been pre^

paid when the goods are not delivered. It is further

claimed b^^ the defendant that no evidence of the real

intention of the parties can be received to change this

legal implication, but I instruct you with respect to the

claim made for the freight money of the Alaska Ex-

ploration Company that no particular form or solemnity

of execution is required for a contract of a common

carrier to transport goods; it may be parol or it may be

in writing and in either case it is equally binding. Evi-

dence of an oral contract to carry goods is competent

notwithstanding a bill of lading, and it is a question to

be decided by the jury whether the understanding as de-

tailed by the witness or the bill of lading expresses the

agreement of the parties."
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To the giving of said instruction the defendant by its

counsel then and there duly excepted. (Exception No.

89.)

8. The Court at the request of the plaintiff further

instructed the jury with reference to said contract be-

tween plaintiff and said Alaska Exploration Ooropany

as follows: "You are therefore to consider the testimony

of Captain Hibberd and of Mr. Pennell to the effect that

they agreed that the prepaid freight should be consid-

ered as earned when the goods were received on board,

and if you find that there was such an agreement be-

tween the parties, then you must find for the plaintiff

and against the defendant for the counterclaim set up by

it and founded upon the assignment from the Alaska

Exploration Company."

To the giving of said portion of said instruction de-

fendant then and there duly excepted on the ground that

Captain Hibberd testified to no such agreement, and on

the further ground that such testimony could not vary

the contract contained in the bill of lading. (Exception

No. 90.) 1

9. At the request of plaintiff the Court gave the fol-

lowing instruction: "With respect to the Robie & An-

derson claim I instruct you that in the interpretation of

contracts the intention of the parties is to prevail;

Where such intention is clearly expressed in writing the

intention of the parties is, of course, to be gathered

from the writing but where such intention is not clearly

expressed in writing then the contract is to be construed

according to the intention to be gathered from the cir-
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cumsitances and the understanding! of the contract had

by the parties themselves. If both parties understood

the contract in the same way, that understanding will

prevail."

To tlie giving of said instruction the defendant by its

counsel then and there duly excepted. (Exception No.

91.)

10. A't the request of the plaintiff the Court in-

structed the jury as follows: "Stipulations which are

necessary to make a contract reasonable or conformable

to usage are implied in respect to matters concerning

which the contract manifests no contrary intention."

To the giving of said instruction the defendant by it8

counsel then and there duly excepted. (Exception No.

92.)
•

11. At the request of the plaintiff the Court in-

structed the jury as follows: "Where there is a known

usaige of trade, persons carrying on that trade are held

to have contracted in reference to the usage unless the

contrary appears and the usage forms a part of the

contract."

To the giving of said instruction the defendant by it;s

counsel then and there duly excepted. (Exception No.

93.)

12. At the request of the plaintiff the Court in-

structed the Jury as follows: "Usage may be proved by

a single witness who has full knowledge and a long ex-

perience on the subject."

To the giving of said instruction the defendant by its

counsel then and there duly excepted. (Exception No.

94.)
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13. At the request of the plaintiff the Court gave the

following instructions: "You are instructed that the

only question with which you have to deal in this con-

nection (referring to counterclaims) is the question as

to w^hether or not the parties contracted that the freight

money should be considered as earned when the goods

were placed on board or whether their contract was that

the goods should be delivered at the port of destination

before the freight should be earned."

To the giving of said instruction the defendant by its

counsel then and there duly excepted. (Exception No.

95.) '

After said charge the jury retired, and thereafter re-

turned to Court and rendered the following verdict:

"We, the jury, find in favor of the plaintiff, and assess

the damages against the defendant in the sum of |2,500,

with interest at seven per cent from April 24, 1901."

The defendant, by its counsel, then and there duly ex-

cepted to said verdict, and was, by order of Court, al-

lowed ten days within which to present a bill of excep-

tions thereto. (96.)

Wliereas the foregoing matters and rulings of the

Court do not elsewhere appear of record.

Now, therefore, in order that the same may be pre-

served, and that justice may be done, the defendant pre-

sents and files the foregoing as its proposed bill of ex-

ceptions, and prays that the same fiay be signed, settled

and allow^ed.

Dated, January 29, 1904.

FROHMAN & JACOBS,

Attorneys for the Defendant.
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The foregoing bill of exceptions was presented in time

and is correct, and is hereby settled, allowed and ordered

to be filed nunc pro tunc as of the day of its presenta-

tion, to wit: January 29, 1904, the settlement thereof

having been regularly continued.

May 27, 1904.
'

WM. W. MOEROW,
Circuit Judge.

[Endorsed] : Defendant's Proposed Bill of Exceptions.

Service of within proposed bill by receipt of copy ad-

mitted this 29th day of January, 1904.

NATHAN H. FRANK,

Attorney for Plff.

Filed January 29, 1904. Southard Hoffman, Clerk.

By J. A. Schaertzer, Deputy Clerk.

Certificate of Presentation to Judge

.

The within proposed bill of exceptions was upon this

8th day of February, 1904, at 9:30 o'clock A. M., pre-

sented to the Honorable Wm. W. Morrow, Circuit Judge,

in chambers, by Lester H. Jacobs, Esq., Atty. for De-

fendant, for settlement by said Circuit Judge as a bill

of exceptions in said cause.

Attest: SOUTHARD HOFFMAN,
Clerk.

By W. B. Beaizley,

Deputy Clerk.

Defendant's Engrossed Bill of Exceptions. Filed ^lay

27, 1904. Southard Hoffman, Clerk. By W. B. Beaiz-

ley, Deputy Clerk.
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In the Circuit Court of the United States, Ninth Circuit, in

and for the Northern District of California.

NOME BEACH LIGHTERAGE AND
TRANSPORTATION COMPANY
(a Corporation),

Plaintiff,

vs.

FRANKFORT MARINE ACCIDENT
AND PLATE GLASS INiSURANCE

COMPANY (a Corporation),

Defendant.

Petition for Writ of Error.

To the Honorable, the Circuit Court Above Named, and

to Honorable W. W. MORROW, Judige thereof:

Frankfort Marine Accident and Plate Glass Insur-

ance Company, of Fl'ankfort-on-the-Main, Germany, a

corporation, the defendant in the above-entitled action,

feeling itself aggrieved by the verdict of the jury and

the judgment entered against it in the above-entitled

cause on January 19th, 1904, and claiming that in the

trial of said cause certain errors were committed to its

prejudice, all of which appear in detail in the assign-

ment of errors filed herewith, comes now by Frohman

& Jacobs, its attorneys, and petitions said Court for an

order allowing it, said defendant, to prosecute a wrir

of error to the United States Circuit Court of Appeals

for the Ninth Circuit under and according to the laws

of the United States in that behalf made and provided,



Frankfort Marine Accident etc. Ins. Co. 37'J

and that an order be made fixing the amount of security

which the defendant shall give and furnish upon said

writ of error, and that upon the giving of such security,

all further proceedings in this Court be suspended and

stayed until the determination of said writ of error b^\

the United States Circuit Court of Appeals for the Ninth

Circuit, and your petitioner will ever pray.

FRANKFORT MARINE ACCIDENT AND
PLATE GLASS INSURANCE COMPANY of

Frankfort-on-the-Main, Germany.

By FROHMAN &: JACOBS,

Its Attorneys.

[Endorsed] : Filed May 27, 1904. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Circuit, in

and for the Northern District of California.

NOME BEACH LIGHTERAGE AND
TRANSPORTATION COMPANY
(a Corporation),

Plaintiff,

vs.

FRANKFORT MARINE ACCIDENT
AND PLATE GLASS INSURANCE
COMPANY (a Corporation),

Defendant.

Assignment of Errors and Prayer for Reversal.

Frankfort Marine Accident and Plate Glass Insur-

ance Company, of Fraukfort-on-the-Main, Germany, a
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corporation, the defendant in the above-entitled action,

by Frohman & Jacobs, its attorneys, assigns and speci-

fies the following errors which it asserts were committed

on the trial of said action by said Circuit Court, and

which it intends to urge as grounds for a reversal of the

judgment therein on its writ of error in the above-

entitled action.

Said Circuit Court erred in each of the following rul-

ings made by it on the trial of said action

:

1. In excusing Eussel W. Osborne from the jury,

2. In overruling defendant's objection to the ques-

tion of counsel for plaintiff to the witness Bolles, "Q.

Mr. Bolles, this certificate permits them to navigate the

waters of the Pacific Ocean. Does that include the

Bering Sea?" f

3. In overruling defendant's objection to the ques-

tion to the witness Bolles, "Q. And the Nome trade?"

4. In sustaining the plaintiff's objection to the ques-

tion propounded by defendant's counsel to witness Sim-

mie, "Q. If he testified 'I cut away the rigging and let

her masts go out of her, and let them roll off as much

as they would; I supposed that she would go down, and

if she went down with the masts and yards on her, she

would carry e (erything with her. Q. And you cut

off her masts? A. Yes, sir, I cut them off,' the captain

was inaccurate, was he?"

5. In sustaining plaintiff's objection to the question

propounded by the defendant's counsel to the witness

Simmie, "Q. How much a tow was received for each

service of that 'Dorothy'?"
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6. In overruling defendant's objection to the ques-

tion propounded by counsel for the plaintiff to the wit-

ness Simmie, "Q. From your experience derived in that

way at Nome, state whether or not it is usual and cus-

tomary among merchant vessels dealing in the Nome

trade between the Pacific Coast ports and Nome, pass-

ing through the Bering Sea, to be sheathed?"

7. In overruling the objection of the defendant to

the admission in evidence of a copy of the appointment

of W. W. Gollin as agent for the San Francisco Board

of Marine Underwriters at Nome.

8. In overruling defendant's objection to the admis-

sion in evidence of the letter from Walter W. Gollin to

E. L. Woods, dated June 18, 1900.

9. In overruling defendant's objection to the admis-

sion in evidence of the letter from Walter W. Gollin to

E. L. Woods, dated September 8, 1900.

10. In admitting in evidence a copy of the notice of

abandonment of the "Catherine Sudden," and overrul-

ing defendant's objection thereto.

lil. In overruling defendant's objection to the fol-

lowing question propounded by counsel for the plaintiff

to the witness Gollin "Q. Did you employ anybody as

at attorney on behalf of the Board of Marine Underwrit-

ers to protect their interests in that salvage proceed-

ings?"

12. In admitting in evidence the deposition of P. H.

Mason over the objection of counsel for the defendant

that no proof was made that the witness was absent.

13. In overruling defendant's objection to the ques-
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tion propounded by counsel for the plaintiff to the wit-

ness Kobie "Q. You did not make the arrangementi?,

did you?"

14. In overruling the defendant's objection toi the

question propounded to the witness, Robie, 'by counsel

for the plaintiff "Q. Why did you take a receipt for

|600 when you paid him |500? Oan you explain that?"

15. In OYerruling the objection of counsel for the de-

fendant to the question propounded by counsel for the

plaintiff to the witness Eob'ie "Q. I will ask you

whether or not the payment of this insurance was the

consideration and the only consideration of this assign-

ment, Defendant's Exhibit No. 2?"

16. In overruling the objection of co^iinsel for the de-

fendant to the question propounded to the witness Robie

by counsel for the plaintiff "Q. Then, as a matter of

fact, this document that you signed here you got nothing

w^hatsoever from the insurance company for?"

17. In overruling defendant's objection to the ques-

tion propounded by counsel for the plaintiff to the wit-

ness Hibljerd "Q. Did he tell yoOi in what manner he

was oper' i,ting them, and for whom?"

18. In overruling defendant's objection to the ques-

tion propounded by counsel for the plaintiff to the wit-

ness Hibberd "Q. What did he tell you?"

19. In sustaining the objection of counsel for the

plaintiff to the question propounded by counsel for the

defendant to the witness Harkinson "Q. I will ask you

once more with that information whether that book
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shows any coal received for the store or the station from

the 'Catherine Sudden' shipped by the home oflflce?"

20. In sustaining the objection of counsel for the

plaintiff to the offer in evidence of pages 22-26 of the

ledger of the Alaska Exploration Company at Xome.

21. In sustaining tiie objection of counsel for the

plaintiff to the offer in evidence of the portion of said

ledger containing the entries between June 5 and July

1st in the account headed "Home Office."

22. In sustaining the objection to Mr. Jacobs' offer

to prove that the entries in said ledger offered in evi-

dence were made contemporaneously with the transac-

tions daily.

23. In overruling the objection of counsel for the de-

fendant to the testimony proposed to be introduced on

the part of the plaintiff in rebuttal as stated in Mr.

Frank's opening statement, which objection was "I ob-

ject to the testimony of any custom as varying or adding

to or modifying the terms of this bill of lading, which

on its face appears to be a complete contract. I further-

more object to any testimony as to any oral agreement

between these parties preliminary to the contract, and

I further object to any testimony as to what took plaice

between the parties at the time they signed this bill of

lading, in so far as it attempts to vary the legal import

of that document. That document has a. definite fixed

legal import, and I claim that parol evidence, whether

of custom or of an express agreement is not admissible

to vary either the express terms of that contract, or the

implied terms, and object on that gTOund."
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24. In overruling defendant's oTbjection to the ques-

tion propounded bj counsel for the plaintiff to the wit-

ness Anderson, "Q. Now, when you paid that freight,

did you know what the general custom was in this port

with reference to contracts of affreightment of that sort

between this port and Alaskan ports, Nome and St.

Mdchaels?"

25. In overr*uling defendant's oibjection to the ques-

tion propounded by counsel for the plaintiff to the wit-

ness Anderson, "Q. What was that custotm?"

26. In overruling defendant's objection to the ques-

tion propoiunded by counsel for the plaintiff to the wit-

ness Anderson, "Q. What was the custom at that time

with reference to prepaid freight as earned or not

earned when the goods went on board the vessel, in the

trade between Sian Francisco and Nome?"

27. In overruling defendant's objection to the ques-

tion propoiunded by counsel for the plaintiff to the wit-

ness Anderson, "Q. At the time yoVi' entered into this

contract to pay over this freight money, did you so

understanrj it? Do you understand the question? Did

you understand that that was the custom at the time

that you paid over the freight money and took over this

bill of lading?"

28. In denying defendant's motion to strike out the

testimony of the witness Anderson as to custom in re-

gard to the trade between San Francisco and Nome.

29. In overruling the objection of the defendant to

the question propounded by counsel for the plaintiff to
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tlie witness Anderson, "Q. Why did you not make such

demand?"

30. In oveiTuUng the objection oif counsel for the de-

fendant to the quesftion propounded by counsel for the

plaintiff to the witness Hibberd, "Q. What was the

agreement between you and the Nome Beaich people

with reference to the freight money being considered

as earned at the time the cargo was received on board?"

31. In refusing to strike out the answer of the wit-

ness Hibberd to the q'uestion mentioned in assignment

No. 30.

32. In overruling defendant's objection to the ques-

tion propounded by counsel for the plaintiff to the wit-

ness Hibberd, ''Q. I understand the Company after-

wards insured that freight money?"

33. In overruling defendant's objection to the ques-

tion propounded by counsel for the plaintiff* to the wit-

ness Hibberd, "Q. What was the custom?"

34. In overruling defendant's objection to the q'ues-

tion propounded by counsel for the plaintiff' to the wit-

ness Hib'berd, "Q. With reference to whether it was

earned when collected, what was the custom?"

35. In overruling the objection of the defendant to

the ladmission in evidence of the letter of the Alaska

Exploration Company, per W. O. Henn, to Mr. James,

dated May 11, 1900, and the slip attached thereto.

36. In denying the defendant's motion to strike out

the testimony of the witness Hibberd as to the Alaska

Exploration Company's procuring insurance.

37. In overruling the defendant's objection to the
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question propounded bj counsel for the plaintiff to the

witness Fennel L "Q. And at the time yo<U! made that

contract, what was your understanding- with reference

to that custom?"

38. In overruling the defendant's objection to the

question propounded by counsel for the plaintiff to the

witness Fennel, ''Q. Relate all the circumstances be-

ginning from the beginning, and up to the time of the

delivery of the bill of lading?"

39. In overruling the objection of counsel for the de-

fendant to Mr. Fennell's narrating what took place be-

tween himself and some 'unidentified person.

40. In overruling the defendant's objection to the

question propounded by counsel for the plaintiff to the

witness Fennell, "Q. In this conversation with this

gentleman whom you say or you think was Mr. Fhillips,

what, if anything, was said by you with respect to the

freight being earned when the cargo was on board?"

41. In denying the motion of counsel for the defend-

ant, "I move to strike out what the witness (Fennell) has

said about custom on the groiuoid that it is not founded

on anything within his knowledge."

42. In overruling the objection of the defendant to

the question propounded to the witness Williams by

coTinsel for the plaintiff, "Q. Did you ever pay back any

of that freight money?"

43. In overruling the objection of the defendant to

the question propounded to the witness Williams by

counsel for the plaintiff, "Q. Were jdu- ever asked for

it?"
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44. In denying defendant's motion to strike out tlie

following answer volunteered by the witness Williams,

"A. No man could afford'—no shipper—to carry goods

up there withoTit getting his freight money prepaid and

kept in his pocket."

45. In sustaining the objection of counsel for the

plaintiff to the affidavits of Thonnas A. Johnson, George

Trabert, Thomas A. Johnson and John Debrueil offered

in evidence by the defendant.

46. In excluding from evidence, on the objection of

counsel for the plaintiff, the copies of the agreements

between the Frankfort Marine Accident Ins'uTance Com-

pany and Levi Strauss & Company.

47. In refusing to give the following instruction re-

quested by the defendant: A witness false in one part

of his testimony is to be distrusted in others.

48. In refusing to give the following instruction re-

quested by the defendant: The plaintiff offered in evi-

dence certain so-called proofs of loss, and proofs of in-

terest consisting among other things, of a certificate of

Walter W. Gollin, a copy of a letter from Mr. Gollin to

Mr. Woods, an affidavit of Mr. Pennell, an affidavit of

Omar J. Humphrey, an affidavit of A. H. Herriman, a

letter from Captain J. L. Panno to the President and

Directors of plaintiff, a report of the sale of tlie "Cath-

erine Sudden," an affidavit of Captain J. L. Panno, a pro-

test, a letter of O. J. Humphrey and an affidavit of Sam-

'iiel Knight.

I instruct you that you are to pay no attention to the

statements contained in these documents as evidence of
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the matters there stated. These documents were com-

petent evidence on the part of the plaintiff only to show

that it complied with the requirement of the policy that

it should furnish proofs of loss, and of interest.

49. In refusing* to give the following instruction re-

quested by the defendant: In accepting the policies of

insurance on which it bases its claim in this case, the

plaintiff agreed that ''in case of any loss or misfortune

resulting from any peril insured against" it and its fac-

tors, servants and assigns would "sue, labor and travel

and use all reasonable and proper means for the se-

curity, preservation, relief and recovery of the property

insured, or any part thereof, and also to use all proper

and legal means to recover through general average, or

otherwise from the parties interested in freight or cargo,

either or both, any and all sums due to the vessel or its

owners on accoHint of sacrifices, losses or expenses in-

curred for the general safety of the common good," and

the insurance company agreed to contribute toward the

expense of such endeavors.

The defendant claims that the plaintiff did mot fulflll

this agreement; that it was the duty of the plj^intiff and

its oflScers and representatives to attempt to adjust the

salvage claim of the "Corwin" and her owners, officers

and crew, and if possible, to prevent the sale of the

"Catherine Sudden," and that nobody on behalf of the

plaintiff undertook to make any effort to do so.

I instruct you that it was the duty of the plaintiff to

make every reasonable and proper effort to sa,ve the

ship from sacrifice, and if you find from the evidence,
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that it failed to do so that the vessel was sacrificed

through such failure, your verdict must be aigainst the

plaintifif on its claim for insurance.

50. In refusing to give the following instruction re-

quested by the defendant: When a ship and its cargio are

in extreme peril and a part of this ship or its equipment

is voluntarily sacrificed by being cut aw.ay to avert or

mitigate that peril and the sacrifice results in the safety

of all or a part of tlie other property, this is an instance

of what is known in law as a general average sacrifice.

When property is thus sacrificed its ov/ner is not re-

quired to bear the entire loss, b^iit he is entitled to re-

ceive contribution from all interested for whose benefit

the sacrifice was made, and who have received such bene-

fit.

This contribution must be determined by an adjust-

ment made at the end of the voyage. It is the duty of

the ship owner and the master to have such an adjust-

ment made.

In the cause at bar, evidence was offered to prove that

the rigging of the ''Catherine Sudden" wias voluntarily

cut, and two of its masts thereb}' purposely' destroyed

and sacrificed, and that its bowsprit was cut for the

purpose of averting an impending peril for the g-eneral

safety. If j'ou find that any or all of such saicrifices

were made for that purpose, and that the}' resulted in

saving the "Dorothy," surf-boats and lighterage plant

belonging to the plaintiff, as is claimed by the defend-

ant, 1 instruct you that the property so saved was le

gaily boaimd to contribute to make good the loss of the
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property sacrificed, and that it was the duty of the

plaintiff to have an adjustment made to determine th^

amount of such contribution.

I further instruct you that if such contribution had

been made, the insurance company as insurer of the

ship, would have received a part of the benefit thereof.

51. In refusing to give the following instrnction re-

quested by the defendant: By accepting the insurance

policies, the Nome Beaich Lighterage and Transporta-

tion Company agreed to use all reasonable and proper

means to protect the defendant through proceedings to

obtain general average contributions in this way, and 1

instruct you that if you find from the evidence that it

has failed to do so, it has lost its right to recover on its

policies.

52. In refusing to give the following instruction re-

quiested by the defendant: In regard to the question of

whether or not the cutting away of the rigging and the

consequent loss of the masts wais a general average sac-

rifice, I instruct you that the mere fact that the ship

would proiba^bly have been lost anyway, and the parts

which were thus cut away tliereby also lost, does not

render the sacrifice any the less a general average sacri-

fice.

53. In refusing to give the following instruction re-

quested by the defendant: In the same connection I in-

struct you that if the condemnation and the sale of the

vessel was occasioned proximately by a general average

sacrifice it is the entire vessel and not merely the parts
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intended to be sacrificed that m'list be made good in the

general average.

54. In refusing to give the following instruction re-

quested by the defendant: To be seaworthy it was neces-

sary that the vessel should be reasonably fit to perform

the services and encounter the perils of the voyage to

Nome.

The "Catherine Sudden" started on her last voyage on

April 28, 1900. If from the evidence you find that start-

ing on that date, it was to have been expected that she

would encounter ice on the way, the "Catherine Sudden"

was not seaworthy for that voyage unless she was rea-

sonably fit to encounter the perils, if any, arising oai't

of the presence of such ice. It is not sufficient for her

to have been a safe enough ship to make some other

voyage, or even safe enough to go to Nome later in the

season, when there was no ice. She was not seaworthy

unless she was reasonably fit to go to Nome at that

time.
'

55. In refusing to give the following instruction re-

quested by the defendant: If the "Catherine Sudden"

was not a reasonably fit and safe vessel to go to Nome

on a voyage commencing on April 28, 1900, the plaintiff

cannot recover on its policies even if you should find

that the vessel wo'uld have met with the same disaster

had she been seaworthy. The question for you to de-

cide in this connection was not whether the ship was

lost because she was unseaworthy, but whether, in fact,

she was seaworthy.

56. In refusing to give the following instruction re-
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quested by the defendant : If you find from tlie evidenice

in this case that when the "Oatherine Siudden" left Ban

Francisco on her last voyage she was not a reasonably

safe vessel to encounter such ice as was to have been

expected on a voyage from San Francisco to Nome start-

ing April 28, 1900. I instruict you that she was unsea-

worthy, and the plaintiff cannot recover on its policief^.

If the "Catherine Sudden" was unseaworthy, her own-

ers cannot escape the consequences by showing that

other vessels no more seaworthy made the same trip.

The fact that these were willing to take excessive risks

to get to Nome at the beginning of the season, if you

find such to be the fact, does not excuse the plaintiff if

you find its vessel was not reasonably safe for that voy-

age at that time.

57. In refusing to give the following instruction re-

quested by the defendant: Whatever rights Robie &

Anderson on the one hand, and the Alaska Exploration

Company on the other, had against the plaintiff passed

to the defendant by their respective assignments.

You need not concern yourself with the question

whether or not the insurance company was compelled

to pay the losses under its policies to Eobie & Anderson,

and the Alaska Exploration Company, respectively, for

if the insurance company paid a loss which it did not

have to pay, this fact cannot be used against it by the

plaintiff provided only Robie & Anderson and the Al-

aska Exploration Company or either of them had a

claim against the plaintiff to recover prepaid freight

at the time of their respective assignments.
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58. In refusing to give the following Instruction re-

quested by the defendant: I instruct you that defend-

ant's exhibit one, the bill of lading from the plaintiff

to Robie & Anderson (except in so far as it acknowl-

edges the receipt of the cargo on the one hand, and the

money on the other), constitutes a contract between

those parties.

And I further instruct you that by the terms of that

contract the plaintiff bound itself to carry the property

therein described to the usual anchorage at Nome, and

to have its vessel ready and in a condition to discharge

said property at ship's tackles, and to deliver said

property at ship's tackles to Robie & Anderson, or or-

der, the dangers of sea, fire and collision excepted.

I further instruct you that the law implies in such

a contract an agreement on the part of the carrier, that

is, the plaintiff here, that if it fails to carry out the

contract, it will repay to the shipper the amount of

the freight which the shipper prepaid.

59. In refusing to give the following instruction re-

quested by the defendant: The implied term of a bill of

lading which has no express provision on the subject

that the carrier will repay to the shipper prepaid

freight in case the carrier does not fulfill its contract

is just as effective a part of the bill of lading as though

it were written in the document in so many words,

and you must give it the same force and effect.

60. In refusing to give the following instruction re-

quested by the defendant: The provision in the bill of

lading by which the owners of the "Catherine Sudden"
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agreed to deliver the goods, "the dangers of the sea,

fire and collision excepted" only has the effect of re-

lieving the carrier from liability to the shipper for the

loss of the goods by a danger of the sea, fire or collision.

It does not authorize the carrier to return prepaid

freight in case of the loss of the goods by any of such

dangers. The implied agreement to repay prepaid

freight in case of nonfulfillment of the contract of car-

riage, remained unaffected by that provision.

61. In refusing to give the following instruction re-

quested by the defendant: I further instruct you that if

you find from the evidence that the goods of Robie &

Anderson arrived at Nome in the possession of salvors

who sold the same, and that Eobie & Anderson bought

in their goods at the salvors^ sale, just as any other per-

son might or could have done, this did not constitute a

delivery of the goods by the Nome Beach Lighterage

and Transportation Company to Eobie '& Anderson, in

accordance with the contract between them, and did not

entitle the plaintiff to retain the prepaid freight under

the terms of the bill of lading. Defendant's Exhibit No.

1.

62. In refusing to give the following instruction re-

quested by the defendant: If you find from the evidence

in this case that Defendant's Exhibit No. 1 is the true

contract of affreightment between Eobie & Anderson

and the Nome Beach Lighterage and Transportation

Company, I instruct you, as a matter of law, that the

freight prepaid by Eobie & Anderson was not earned by

the plaintiff until the latter was ready, willing and able
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to make delivery of the goods shipped to Eobie & An-

derson, or their order, at the ship's tackles at the usual

anchorage off Nome, and if von find from the evidence

in this case that the owners of the "Catherine Sudden"

were dispossessed of the vessel by salvors, and that

these salvors sold Robie & Anderson's goods, the car-

riage of the goods to the point of disaster by the Nome

Beach Lighterage and Transportation Company, and

from there to Nome on the "Catherine Sudden" by the

salvors, and the sale of the goods by the salvors did not

constitute a fulfillment of the contract of carriage on

the part of the plaintiff, and did not entitle it to re-

tain the freight prepaid by Eobie & Anderson, and the

defendant is entitled to recover from the plaintiff on its

counterclaim, the amount of f633.12, paid by Robie &

Anderson as such prepaid freight.

63. In refusing to give the following instruction re-

quested by the defendant: By the bill of lading. De-

fendant's Exhibit No. 3, issued by Nome Beach Light-

erage and Transportation Company to the Alaska Ex-

ploration Company, the plaintiff bound itself to carry

the coal of the exploration company to the usual an-

chorage at Nome, and to be ready there to discharge

the same at ship's tackles, and there at the ship's tack-

les to deliver to the Alaska Exploration Company, or its

order. If you find that it failed to make such delivery,

the law implies as a term of said contract just as ef-

fectively as if it were written in there, a promise on

the part of the plaintiff to repay to the Alaska Explora-
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tion Company the |1,914.70, wMch it was paid pursuant

to the terms of the bill of lading.

64. In refusing to give the following instruction re-

quested by the defendant: The fact, if you find it to be

a fact, that the plaintiff failed to fulfill its contract of

carriage on account of a peril of the sea or collision

with ice, in no way relieves the plaintiff from its legal

obligation implied in the bill of lading, Defendant's Ex-

hibit No. 3, to pay back the |1,914.70, which it received

as prepaid freightage.

65. In refusing to give the following instruction re-

quested by the defendant: If this coal arrived in Nome

in the possession of salvors, and was sold at salvors'

sale, this did not constitute a delivery by the plaintiff in

fulfillment of the terms of the bill of lading.

66. In refusing to give the following instruction re-

quested by the defendant: The mere fact that the whole

or some part of the Alaska Exploration Company's coal

on the one hand, and of Robie & Anderson's merchan-

dise on the other, arrived in specie at Nome in the hold

of the "Catherine Sudden" does not constitute delivery

at the ship's tackles. By a delivery at the ship's tack-

les is meant a delivery by the ship by means of its ap-

pliances alongside of the ship.

Where the contract of carriage provides for delivery

at the ship's tackles, the owner or consignee of the

cargo is not obliged to go down into the hold of the ship

and pick out his cargo and separate it from the rest of

the goods on board. He is entitled* to have the ship-

owner or his agents perform that service for him with-
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out extra cost (unless the contract provides for extra

charge for this service, which the bills of lading in this

case do not do).

'67. In refusing to give the following instruction re^

quested by the defendant: I instruct you that all pre-

liminary negotiations on the subject matter of a writ-

ten contract are deemed to be merged therein. There-

fore, any agreement between Captain Hibberd for the

Alaska Exploration Company, and Mr. Pennell, as to

the contract between the Alaska Exploration Company

and the plaintiff for the shipment of its coal, and the

payment of the freight thereon before the execution of

the bill of lading, and the rights and liabilities of the

parties are measured by the express and implied terms

of that bill of lading without regard to the preliminary

negotiations or previous oral agTeements, and the de-

fendant's right to recover the freight prepaid by the

Alaska Exploration Company to the owners of the

"Catherine Sudden," if otherwise perfect, is not affected

by any agreement or understanding between Captain

Hibberd and Mr. Pennell as to what would have to be

done by the "Catherine Sudden" in order to earn the

freight.

68. In refusing to give the following instruction re-

quested by the defendant: Freightage, or freight, as it

is more commonly called, is the reward, if any, to be

paid for the carriage of cargo.

69. In refusing to give the following instruction re-

quested by the defendant: A verbal contract would be

insufficient in law to affect the implied agreement to re-
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j)B.j freight as before stated, where there is a written

contract contained in a bill of lading, as in the case at

bar. In other words, there would have to be a written

contract for that purpose, and no written contract was

offered in evidence in this case.

70. In refusing to give the following instruction re-

quested by the defendant: In this case the plaintiff has

attempted to prove a custom in shipping between San

Francisco and Nome to the effect that freight prepaid

is earned when the goods are put on board the vessel.

I instruct you, as a matter of law, that no sufficient evi-

dence as to the existence of that custom has been pro-

duced, and you are to disregard all evidence of any

such custom.

71. In refusing to give the following instruction re-

quested by the defendant: In the absence of any agree-

ment to the contrary, the law implies an obligation on

the part of the carrier to repay to the shipper all money

prepaid as freight for the carriage and delivery of

goods, if the shipper fails to carry and deliver the goods

according to its contract, no matter from what cause

such failure arises.

The plaintiff has sought to vary this implied agree-

ment by evidence of a special custom which it claims

existed in shipping between San Francisco and Nome.

The defendant denies the existence of any such cus-

tom. The burden of proving its existence rests on

the plaintiff who must clearly establish the truth of its

contention.

In order that such usage should have any effect, it
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must have been in existence at the time the contracts in

suit were entered into.

72. In refusing to give the following instruction re-

quested by the defendant: To allow the rules of law to

be affected or modified by such a custom as the plaintiff

claims exists, it is necessary that this custom should

have existed for such a length of time as to have be-

come fixed and established and well recognized by those

engaged in the trade. It must be general and not lim-

ited to particular individuals.

73. In refusing to give the following instruction re-

quested by the defendant: To establish a custom such as

plaintiff claims exists, it is not sufficient that witnesses,

whether expert or not, should tell you what is merely

their opinion as to what would be the consequences of a

certain state of facts with which they have had no ex-

perience, or which has not come under their observa-

tion, nor is this evidence to be given any weight if it

amounts merely to the opinions of these witnesses as to

what would be the consequences or legal effect of a

state of facts which has not come under their experi-

ence or observation. Custom is a matter of fact and

must be proved by instances, and not merely by supposi-

tion as to what would or ought to take place under any

particular set of circumstances.

74. In refusing to give the following instruction re-

quested by the defendant: The bills of lading in this

case contain no provision that freight should be earned

when the goods are put on board the vessel. Other bills

of lading containing such provisions have been intro-
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diiced in evidence. The existence of a custom that

freight should be earned when the goods are put on

board the vessel, in the absence of any such stipula-

tion in the bill of lading, cannot be established by proof

of what is done where bills of lading contain such pro-

visions. Therefore, any evidence of witnesses based on

cases where such provisions appeared in bills of lading

is not to be regarded.

75. In refusing to give the following instruction re-

quested by the defendant: Usage must be certain, uni-

form and reasonable and well settled. Otherwise, it

cannot affect an agreement or enter into it.

76. In refusing to give the following instruction re-

quested by the defendant: The plaintiff has offered evi-

dence to the effect that there exists in the trade between

San Francisco and Nome a local usage that freight pre-

paid should be deemed earned when the goods are put

on the ship whether they are carried to their destination

or not.

I instruct you, however, that; the general law of ship-

ping is contrary to this usage. It is that freight paid

in advance must be returned to the shipper by the ship

unless the contract of carriage is fulfilled by delivery

of the goods, as provided for in the bill of lading.

Usage contrary to the general law must be clearly

proved, and the burden of proving it rests on the plain-

tiff who alleges that it exists. The defendant denies

that there is any such usage.

In order to establish any such usage it is not suffi-

cient that the plaintiff should show a local understand-
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ing on the general law in reference to prepaid freight,

nor is it sufficient to show that in cases where the bill

of lading provided for the retention of the prepaid

freight it was kept by the carrier, notwithstanding its

failure to fulfill its contract of shipment. Nor, again,

is it sufficient to prove that it is the opinion of people

who ought to know that such is the usage.

Usage is a matter of fact, not of opinion. It must be

proved by witnesses testifying to its existence and uni-

formity from their actual knowledge obtained by ob-

servation of what is practiced by themselves and others

in the trade to which it relates.

77. In giving the following instruction requested by

the plaintiff over the exception of the defendant: It ap-

pears by the testimony that the vessel sailed upon the

voyage mentioned in the complaint, and that thereafter

on or about the 3d day of June, 1900, she was struck by

the ice on her port bow, and said port bow was thereby

stove in; that she also at said time suffered other in-

jury, her stem being knocked off, etc.

78. In giving the following instructions requested

by the plaintiff over the exception of the defendant:

That in this proceeding (referring to the salvage suit

in the District Court of Alaska, Second Division, en-

titled Benson vs. "Catherine Sudden"), the underwritervS

were represented by W. M. Willet, an attorney at law

appointed for that purpose by Mr. W. W. Gollin, the

agent of the San Francisco Board of Marine Under-

writers.

78. In giving the following instruction requested by
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the plaintiff over the exception of the defendant: I in-

struct you, gentlemen, that there is no evidence in the

case to support a finding that the plaintiff failed to com-

ply with the warranty contained in the sue and labor

clause, and that you will therefore find upon that ques-

tion in favor of the plaintiff.

80. In giving the following instruction requested by

the plaintiff over the exception of the defendant: I

further instruct you that under the evidence in this

case the loss was a loss by perils insured against and

was a total loss.

81. In giving the following instruction requested by

the plaintiff over the exception of the defendant: I fur-

ther instruct you that neither the negligence of the

master nor that of the owners relieves the defendant.

Nothing short of the willful act of the insured would re-

lieve the defendant. By willful act of the insured is

not meant an act intentionally or negligently done re-

sulting in the loss of the insured property, but must

be one concurred in by the assured with the corrupt de-

sign of destroying the property, and of this there is no

evidence in this case.

'82. In giving the following instruction requested by

the plaintiff over the exception of the defendant: With

respect to the claim made for repayment of the freight

money paid by the Alaska Exploration Company the

plaintiff claims that there was an express contract be-

tween the parties that the freight should be considered

as earned when the cargo was placed on board the ves-
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sel. This contention of the plaintiff is supported bj

the evidence of both parties to the contract.

83. In giving: the following instruction requested by

the plaintiff over the exception of the defendant: Tt is

claimed, however, by the defendant that the bill of lad-

ing is the only evidence that can be received of the con-

tract between the parties, and that the law implies a

contract to repay freight money which has been repaid

when the goods are not delivered. It is further claimed

by the defendant that no evidence of the real intention

of the parties can be received to change this legal im-

plication, but I instruct you with respect to the claim

made for the freight money of the Alaska Exploration

Company that no particular form or solemnity of exe-

cution is required for a contract of a common carrier

to transport goods; it may be parol or it may be in writ-

ing and in either case it is equally binding. Evidence

of an oral contract to carry goods is competent not-

withstanding a bill of lading, and it is a question to

be decided by the jury whether the understanding as de-

tailed by the witness or the bill of lading expresses the

agreement of the parties.

84. In giving the following instruction requested by

the plaintiff over the exception of the defendant: You

are therefore to consider the testimony of Captain Hib-

berd and of Mr. Pennell to the effect that they agreed

that the prepaid freight should be considered as earned

when the goods were received on board, and if you find

that there was such an agreement between the parties,

then you must find for the plaintiff and against the de-
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fend'ant for the counterclaim set up by it and founded

upon the assignment from the Alaska Exploration Com-

pany.

i85. In giving' the following instruction requested by

the plaintiff over the exception of the defendant: With

respect to the Eobie & Anderson claim I instruct you

that in the interpretation of contracts the intention of

the parties is to prevail. Where such intention is

clearly expressed in writing the intention of the par-

ties is, of course, to be gathered from the writing, but

where such intention is not clearly expressed in writ-

ing then the contract is to be construed according to the

intention to be gathered from the circumstances and the

understanding of the contract by the parties them-

selves. If both parties understood the contract in the

same way, that understanding will prevail.

86. In giving the following instruction requested by

the plaintiff over the exception of the defendant: Stip-

ulations which are necessary to make a contract reason-

able or conformable to usage are implied in respect to

matters concerning which the contract manifests no

contrary intention.

87. In giving the following instruction requested by

the plaintiff over the exception of the defendant: Where

.there is a known usage of trade, persons carrying on

that trade are held to have contracted in reference to

the usage unless the contrary appears and the usage

forms a part of the contract.

88. In giving the following instruction requested by

the plaintiff over the exception of the defendant: Usage
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may be proved by a single witness who has full knowl-

edge and a long experience on the subject.

89. In giving the following instruction requested by

the plaintiff over the exception of the defendant: You

are instructed that the only question with which you

have to deal in this connection (referring to counter-

claims), is the question as to whether or not the parties

contracted that the freight money should be considered

as earned when the goods were placed on board or

whether their contract was that the goods should be

delivered at the port of destination before the freight

should be earned.

90. In entering judgment against the defendant on

the verdict.

And therefore, the said defendant and plaintiff in

error prays that the judgment of the said Court be re-

versed. ,

'•

FEOHMAN & JACOBS,

Attorneys for the Defendant.

[Endorsed] : Filed May 2T, 1904. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.
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Jn the Circuit Court of the United States, Ninth Circuit, in

and for the Northern District of California.

NOME BEiAOH LIGHTERAGE AND
TRANSPORTATION COMPANY (a^

Corporation),

Plaintiff,

vs.

FRANKFORT MARINE, ACCIDENT
AND PLATE GLASS INSURANCE
COMPANY (a Corporation),

Defendant.

Order Allowing Writ of Error;

The defendant having filed herein and presented here-

with a petition for writ of error, and an assignment of

errors herein, and a prayer for a reversal:

Now, therefore, on motion of Messrs. Frohman &
Jacobs, attorneys for the defendant, it is ordered that

a writ of error be, and the same is hereby allowed as

prayed in said petition for the review of the judgment

and verdict herein by the United States Circuit Court

of Appeals for the Ninth Circuit, and that the amount

of the bond to be given by the defendant upon such writ

of error is hereby fixed at the sum of five thousand five

hundred dollars (|5,500), and that upon the giving of

such bond, all further proceedings in this court be

suspended, stayed and superseded pending the deter-
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inination of said writ of error by said United States Cir-

cuit Court of Appeals for the Ninth Circuit.

Dated, San Francisco, May 27, 1904.

WM. W. MORROW,
Circuit Judge.

[Emdorsed] : Filed May 27, 1904. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Circuity in

and for the Northern District of California.

NOME BEiAOH LIGHTERAGE ANDv
TRANSPORTATION COMPANY (a

Corporation),

Plaintiff,

vs.

FRANKFORT MARINE, ACCIDENT/ ^^- 1^,099.

AND PLATE GLASS INSURANCE
COMPANY, OF FRANKFORT-ON-

THE-MAIN, GERMANY (a Corpora-

tion),

Defendant.

Bond on Writ of Error.

Know All Men By These Presents:

That we, Frankfort Marine Accident and Plate Glass

Insurance Company, of Frankfort-on-the-Main, Ger-

many, a corporation, as principal, and Aetna Indemnity

Company, a corporation incorporated and existing; un-

der the laws of the State of Connecticut, and having
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power to guarantee tlie fidelity of persons holding posi-

tions of public or private trust and to execute and

guarantee bonds and undertakings in judicial proceed-

ings, and which has fully complied with the provisions

of the act of Congress approved August 13, 1894, en-

titled "An Act relative to Recognizances, Stipulations,

Bonds and Undertakings, and to allow certain corpora-

tions to be accepted as surety thereon," as surety, are

held and firmly bound unto Nome Beach Lighterage and

Transportation Company, a corporation, in the full and

just sum of five thousand five hundred dollars (|5,500)

to be paid to said Nome Beach Lighterage and Trans-

portation Company, its attorneys or assigns, to which

payment well and truly to be made we bind ourselves

jointly and severally with these presents.

Sealed with our seals and dated this 27th day of May,

one thousand nine hundred and four.

Whereas, lately in the Circuit Court of the United

States, Ninth Circuit, for the Northern District of

California, in a suit depending in said Court wherein

said Nome Beach Lighterage and Transportation Com-

pany was plaintiff and said Frankfort Marine Accident

and Plate Glass Insurance Company, of Frankfort-on-

the-Main, Germany, was defendant, a judgment was

rendered against the said defendant, and the said de-

fendant having obtained from said Court a writ of er-

ror to the United States Circuit Court of Appeals, for

the Ninth Circuit to reverse said judgment in the afore-

said suit and a citation directed to the said Nome
Beach Lighterage and Transportation Company citing
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and admonishing it to be and appear at a United States

Circuit Court of Appeals for the Ninth Circuit to be

holden at San Francisco in the State of California on

25th day of June, 1904.

Now, the condition of the above obligation is such

that if the said Frankfort Marine Accident and Plate

Glass Insurance Company of Frankfort-on-the-Main,

Germany, shall prosecute such writ of error to effect

and answer all damages and costs if it fail to make its

plea good, then the above obligation to be void, else to

remain in full force and virtue.

FRANKFORT MARINE ACCIDENT AND
PLATE GLASS INSURANCE CO. of Frank-

fort-on-the-Main, Germany.

By JNO. G. CONRAD,
General Agent and Atty. in Fact.

THE AETNA INDEMNITY COMPANY,

By PAUL M. NIPPERT,

;

Its Attorney in Fact.

[Seal of The Aetna Indemnity Company.]

Attest: A. M. HOWELL,
Assistant Secretary.

Acknowledged before me the day and year first

above written.

[Seal] JAMES MASON,

Notary Public in and for the City and County of San

Francisco, State of California.
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The foregoing bond both as to form and sufficiency of

surety is hereby approved.

WM. W. MOREOW,
. Judge.

[Endorsed] : Filed May 27, 1904. Southard Hoffman,

Clerk. By W. B. Beaizley, Deputy Clerk.

In the Circuit Court of the United States, Ninth Judicial

Circuit, Northern District of California.

NOME. BEIACH LIGHTERlA'GE AND'
TRANSPORiTATION COMPANY (a

Corporation),

Plaintiff,

vs.

No. 13,099.

FEANKFOET MAEINE ACCIDENT
AND PLATE GLASS INSUEANCEi

COMPANY of Frankfort-on-the-

Main> Germany (a Corporation),

Defendant.

Certificate to Record on Writ of Error.

I, Southard Hoffman, Clerk of the Circuit Court of the

United States of America, of the Ninth Judicial Cir-

cuit, in and for the Northern District of California, db

hereby certify the foregoing three hundred and fifty-

eight (358) pages, numbered from 1 to 35'8, inclusive, to

be a full, true and correct copy of the record and the

proceedings in the above and therein entitled cause, as

the same remains of record and on file in the office of
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the clerk of said Court, and that the same constitute

the return to the annexed writ of error.

I further certify that the cost of the foregoing return

to writ of error is |213.80; that said amount was paid

by the defendant, and that the original writ of error

and original citation issued herein are hereto annexed.

In testimony whereof, I have hereunto set my hand

and affixed the seal of said Circuit Court, this 7 day

of June, A, D. 1904.

[Seal] SOUTHAED HOFFMAN,

Clerk of United States Circuit Court, Ninth Judicial

Circuit, Northern District of California.

Writ of Error.

UNITED STATES OF AMEEICA—ss.

The President of the United States, to the Honorable,

the Judges of the Circuit Court of the United

States for the Ninth Circuit, Northern District of

California, Greeting:

Because, in the record and proceedings, as also in the

rendition of the judgment of a plea which is in the said

Circuit Court, before you, or some of you, between

Frankfort Marine Accident and Plate Glass Insurance

Company of Frankfort-on-the-Main, Germany, a corpo-

ration (defendant below), plaintiff in error, and Nome

Beach Lighterage and Transportation Company, a cor-

poration (plaintiff below), defendant in error, a mani-

fest error hath happened, to the great damage of the

said Frankfort Marine Accident and Plate Glass In-
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surance Company, of Frankfort-on-the-Main, Germany,

plaintiff in error, as by its complaint appears.

We, bein^ willing that error, if any hath been, should

be duly corrected, and full and speedy justice done to

the parties aforesaid in this behalf, do command you,

if judgment be therein given, that then under your seal,

distinctly and openly, you send the record and proceed-

ings aforesaid, with all things concerning the same, to

the United States Circuit Court of Appeals for the

Ninth Circuit, together with this writ, so that you have

the same at the city of San Francisco, in the State of

California, on the 2i5th day of June next, in the said

Circuit Court of Appeals, to be then and there held,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right, and according to the laws and customs of the

United States, should be done.

Witness, the Honorable MELVILLE W. FULLER,

Chief Justice of the United States, the 27 day of May,

in the year of our Lord one thousand nine hundred and

four.

[Seal] SOUTHAED HOFFMAN,

Clerk of the Circuit Court of the United States, for the

Ninth Circuit, Northern District of California.

Allowed by:

WM. W. MORROW,
Judge.
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Service of within writ and receipt of a copy thereof

is hereby admitted this May 27, 1904.

NATHAN H. PRANK,

Attorney for Plaintiff (Deft, in Error).

The answer of the Judges of the Circuit Court of the

United States of the Ninth Judicial Circuit, in and for

the Northern District of California.

The record and all proceedings of the plaint whereof

mention is within made, with all things touching the

same, we certify under the seal of our said Court, to

the United States Circuit Court of Appeals for the

Ninth Circuit, within mentioned at the day and place

within contained, in a certain schedule to this writ an-

nexed as within we are commanded.

By the Court.

[Seal] SOUTHARD HOFFMAN,
Clerk.

[Endorsed] : Original. No. 13,099. Circuit Coiu-t of

the United States, Ninth Circuit, Northern District of

California. Ftankfort Marine Accident and Plate

Glass Ins. Co., etc.. Plaintiff in Error, vs. Nome Beach

Lighterage and Transportation Co., Defendant in Er-

ror. Writ of Error. Filed May 27, 1904. Southard

Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.
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Citation.

UNITED STATES OF AMERIOA—ss.

The President of the United States, to Nome Beach

Lighterage . and Transportation Company, a Cor-

poration, Greeting:

You are hereby cited and admonished to be and ap-

pear at a United States Circuit Court of Appeals, for

the Ninth Circuit, to be holden at the city of San Ffan-

cisco, in the State of California, on the 2i5th day of

June, 1904, being within thirty days from the date

hereof, pursuant to a writ of error in the clerk's office

of the Circuit Court of the United States, for the North-

ern District of California, wherein Frankfort Marine

Accident and Plate Glass Insurance Company, of

Frankfort-on-the-Main, Germany, a corporation, is

plaintiff in error, and you are defendant in error, to

show cause, if any there be, why the judgment rendered

against the said plaintiff in error, as in the said writ of

error mentioned, should not be corrected, and why

speedy justice should not be done to the parties in that

behalf.

Witness, the Honorable WILLIAM W. MOEROW,

United States Circuit Judge for the Ninth Judicial Cir-

cuit, at San Francisco, this 27th day of May, A. D. 1904.

WM. W. MORROW,
United States Circuit Judge.
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Service of within citation, by copy, admitted tliis

May 27, 1904.

NATHAN H. FRANK,

Attorney for Plaintiff (Deft, in Error).

[Endorsed]: Original. No. 13,099. In the Orcuit

Conrt of the United States for the Ninth Circuit, North-

ern District of California. Nome Beach Lighterage

and Transportation Co., Plff. and Defendant in Error,

vs. Frankfort Marine etc. Ins. Co., etc.^ Deft, and Plain-

tiff in Error. Citation. Filed May 27, 1904. Southard

Hoffman, Clerk. By W. B. Beaizley, Deputy Clerk.

[Endorsed]: No. 1085. United States Circuit Court

of Appeals for the Ninth Circuit. Nome Beach Lighter-

age and Transportation Company (a Corporation),

Plaintiff in Error, vs. Frankfort Marine Accident and

Plate Glass Insurance Company of Frankfort-on-the-

Main, Germany (a Corporation), Defendant in Error.

Transcript of Record. Upon Writ of Error to the

United States Circuit Court for the Northern District

of California.

Filed June 8, 1904.

P. D. MONCKTON,

aerk.





fyo, 1085

In the United States Circuit Court of Appeals

For the Ninth Circuit

FRANKFORT MARINE, ACCIDENT and PLATE
GLASS INSURANCE COflPANY, of Frank-

fort-on=the-Main, Germany (a Corporation,)

Plaintiff in Error,

vs.

NOriE BEACH LIGHTERAGE and TRANS-
PORTATION COHPANY (a Corporation),

Defendant in Error.

FILE
OCT 14 13

Brief for Plaintiff in Error.

fROHMAIM & JACOBS,
Attorneys for Plaintiff in Error.

The James H. Barry Co.





TABLE OF CONTENTS.

Pages.

STATEMENT OF THE CASE 1-3

SPECIFICATIONS OF ERRORS 3-28

ARGUMENT 29-100

Evidence of usage inadmissible to vary the contracts in

the bills of lading (Group A) 29-40

Errors in receiving improper proof of usage. . . (Group B) 40-54

Miscellaneous rulings bearing on varying the contracts con-

tained in the bills of lading (Group C) 55-59

Errors in permitting parol evidence of previous oral nego-

tiations to vary the contracts in the bills of lading

: .1. (Group D) 59-67

Rulings as to the interpretation of the bills of lading and

the contracts contained therein (Group E) 67-71

Exclusion of the books of the Alaska Exploration Com-

pany (Group F) 71-72

The "sue and labor clause" (Group G) 72-77

Seaworthiness (Group H ) 77-83

Permitting evidence as to the consideration paid by the In-

surance Company for the assig-nments (Group I) 83-85

Admitting evidence as to the doinj^s of Mr. Gollin and his

connection with the Board of Marine Underwriters as

binding on the defendant. . . (Group J) 85-88



Pages.

Miscellaneous rulings ;. • . . 88-99

I. Refusal to instruct the jury as to the definition

of freight 88

II. Hearsay testimony as to conversations between

Mr. Pennell and some one in Alaska Exploration

Company's office 89

III. Refusal to instruct as to falso in uno. etc 90

IV. Refusal to instruct that proofs of loss were not

admissible as evidence of the facts contained therein

V. Excusing Mr. Osborne from the jury \. .

.

VI. Permitting Inspector Bolles to enlarge the cS ci

of his certificate 92

VII. Restricting cross-examination of Simmi» /4

VIII. Admitting deposition de bene esse of 95

IX. Permitting hearsay evidence . . 98

'• ^



IN THE

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT.

FRANKFORT MARINE ACCI-

DENT AND PLATE GLASS IN-

SURANCE COMPANY, OF Frank-

fort-on-the-Main, Germany (a Cor-

poration)
,

Plaintiff in Error

j

vs.

NOME BEACH LIGHTERAGE
AND TRANSPORTATION COM-
PANY (a Corporation),

Defendant in Error.

No. 1085.

BRIEF FOP PLAINTIFF IN ERROR.

STATEMENT OF THE CASE.

The defendant in error, plaintiff below, sued to re-

cover $2500 for the total loss of its barkentine "Cather-

ine Sudden," which the plaintiff in error had insured

by two marine insurance policies.



The defenses consisted of a denial that there was a

total loss and averments of want of seaworthiness and a

failure to comply with the requirements of the "sue and

labor" clause in the policies. (Tr., pp. 29-34.)

The Insurance Company,* in its answer, also coun-

terclaimed on two assigned claims, one from Robie &
Anderson and Levi, Strauss & Company for $635.12,

and the other from the Alaska Exploration Company

for $1914.70. Robie and Anderson and the Alaska Ex-

ploration Company were shippers on the "Catherine

Sudden," who, the answer and counterclaim alleged,

paid these amounts to the Nome Beach Company as

prepaid freight, but whose goods were not delivered to

them by the carrier. The allegations being new matter

in the answer, were deemed denied. (C. C. P., Sec.

462.)

As against these counterclaims, the Nome Beach

Company contended that there were verbal contracts

between the parties notwithstanding the bills of lading

which defendant introduced to show the terms of the

shipment, by which verbal contracts it was agreed that

the freight money should be deemed earned when the

goods were placed on board the vessel, and, further-

more, that that was the custom between the ports of

Nome and San Francisco, and that the parties were fa-

miliar with the custom. (Tr., pp.. 264-266.)

*For brevity, we shall hereafter refer to the Plaintifif in Error as the

Insurance Company, and the Defendant in Error as the Nome Beach

Company.
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The Insurance Company denied such parol contracts

and the existence of such a custom, and contended and

still contends, that if they existed, they would be inef-

fective to vary or control the legal efTect of the bills of

lading which constituted the written contract of af-

freightment bet\veen the parties.

We claim that the Court erred in the rulings men-

tioned in the following specifications of errors:

SPECIFICATIONS OF ERRORS.

We group certain specifications which can be dis-

cussed together.

Group A. Admitting evidence of usage and custom

to affect the contracts express,ed in the bills of lading.

The Court erred:

—

(Assignment 23.) In overruling the objection of

counsel for the defendant to the testimony proposed on

the part of the plaintiff in rebuttal as stated in Mr.

Frank's opening statement, which objection was, "I ob-

" ject to the testimony of any custom as varying or add-

" ing to, or modifying, the terms of this bill of lading,

*' which on its face appears to be a complete contract. I

" furthermore object to any testimony as to any oral

" agreement between these parties preliminary to the

" contract, and I further object to any testim.ony as to

'' what took place between the parties at the tim.e they

" signed this bill of lading, in so far as it attempts to

" vary the legal import of that document. That docu-



" ment has a definite fixed legal import, and I claim

" that parol evidence, whether of custom or of an ex-

" press agreement is not admissible to vary either the

" express terms of that contract, or the implied terms,

" and object on that ground."

(Tr., pp. 264-266-377.)

(Assignment 24.) In overruling defendant's objec-

tion to the question propounded by counsel for the

plaintiff to the witness Anderson, "Q. Now, when you

" paid that freight, did you know what the general cus-

" tom was in this, port with respect to contracts of af-

" freightment of that sort betwen this port and Alaskan

" ports, Nome and St. Michaels?"

(Tr., pp. 267-378.)

(Assignment 25.) In overruling defendant's objec-

tion to the question propounded by counsel for the

plaintiff to the witness Anderson, "Q. What was that

custom?"

(Tr., pp. 267-378.)

(Assignment 26.) In overruling defendant's objec-

tion to the question propounded by counsel for the

plaintiff to the witness Anderson, "Q. What was the

" custom at that time with reference to prepaid freight

" as earned or not earned when the goods went on board

" the vessel, in the trade between San Francisco and

"Nome?"

(Tr., pp. 268-378.)

(Assignemnt 27.) In overruling defendant's objec-



tion to the question propounded by counsel for the

plaintiff to the witness Anderson, "Q. At the time you

" entered into this contract to pay over this freight

" money, did you so understand it? Do you understand

" the question? Did you understand that that was the

" custom at the time that you paid over the freight

" money and took over this bill of lading?"

(Tr., pp. 269-378.)

(Assignment 33.) In overruling defendant's objec-

tion to the question propounded by counsel for the

plaintiff to the witness Hibberd, "Q. What was the

custom?"

(Tr., pp. 279-379.)

(Assignment 34.) In overruling defendant's objec-

tion to the question propounded by counsel for the

plaintiff to the witness Hibberd, "Q. With reference

" to whether it was earned when collected, what was

" the custom?"

(Tr., pp. 280-379.)

(Assignment 37.) In overruling the defendant's ob-

jection to the question propounded by counsel for the

plaintiff to the witness Pennell, "Q. And at the time

" you made that contract, what was your understanding

"with reference to that custom?"

(Tr., pp. 290-379.)

(Assignment 58.) In refusing to give the following

instruction requested by the defendant: I instruct you

that defendant's exhibit one, the bill of lading from the



plaintiff to Robie & Anderson (except in so 'far as it

acknowledges the receipt of the cargo on the one hand,

and the money on the other) , constitutes a contract be-

tween those parties.

And I further instruct you that by the terms of that

contract the plaintiff bound itself to carry the property

therein described to the usual anchorage at Nome, and

to have its vessel ready and in a condition to discharge

said property at ship's tackles, and to deliver said prop-

erty at ship's tackles to Robie & Anderson, or order, the

dangers of sea, fire and collision excepted.

I further instruct you that the law implies in such a

contract an agreement on the part of the carrier, that is,

the plaintiff here, that if it fails to carry out the con-

tract, it will repay to the shipper the amount of the

freight which the shipper prepaid.

(Tr., pp. 355-387.)

(Assignment 59.) In refusing to give the following

instruction requested by the defendant: The implied

term of a bill of lading which has no express provision

on the subject that the carrier will repay to the shipper

prepaid freight in case the carrier does not fulfill its

contract is just as effective a part of the bill of lading

as though it were written in the document in so many

words, and you must give it the same force and effect.

(Tr, pp. 356-387.)

(Assignment 63.) In refusing to give the following

instruction requested by the defendant: By the bill of



lading, Defendant's Exhibit No. 3, issued by Nome

Beach Lighterage and Transportation Company to the

Alaska Exploration Company, the plaintiff bound itself

to carry the coal ot the exploration company to the usual

anchorage at Nome, and to be ready there to discharge

the same at ship's tackles, and there at the ship's tackles

to deliver to the Alaska Exploration Company, or its

order. If you find that it failed to make such delivery,

the law implies as a term of said contract just as effec-

tively as if it were written in there, a promise on the

part of the plaintiff to repay to the Alaska Exploration

Company the $1,914.70, which it was paid pursuant to

the terms of the bill of lading.

(Tr, pp. 3.58-389-)

Group B. Assuming that evidence of custom and

usage were permissible for the purposes claimed^ in re-

fusing to rule that custom is a matter of fact and not of

opinion, and that it must be proved by evidence of peo-

ple having knowledge of facts, etc.

(Assignment 28.) In denying defendant's motion

to strike out the testimony of the witness Anderson as

to custom in regard to the trade between San Francisco

and Nome.

(Tr., pp. 271-378.)

(Assignment 41.) In denying the motion of counsel

for the defendant, "I move to strike out what the wit-

" ness (Pennell) has said about custom on the ground
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" that it is not founded on anything within his knowl-

" edge."

(Tr., pp. 295-380.)

(Assignment 70.) In refusing to give the following

instruction requested by the defendant: In this case

the plaintiff has attempted to prove a custom in ship-

ping between San Francisco and Nome to the effect

that freight prepaid is earned when the goods are put

on board the vessel. I instruct you, as a matter of law,

that no sufficient evidence as to the existence of that cus-

tom has been produced, and you are to disregard all

evidence of any such custom.

(Tr., pp. 361-392.)

(Assignment 71.) In refusing to give the following

instruction requested by the defendant: In the absence

of any agreement to the contrary, the law implies an ob-

ligation on the part of the carrier to repay to the ship-

per all money prepaid as freight for the carriage and

delivery of goods, if the shipper fails to carry and de-

liver the goods according to its contract, no matter from

what cause such failure arises.

The plaintiff has sought to vary this implied agree-

ment by evidence of a special custom which it claims

existed in shipping between San Francisco and Nome.

The defendant denies the existence of any such cus-

tom. The burden of proving its existence rests on the

plaintiff, who must clearly establish the truth of its con-

tention.



9

In order that such usage should have any effect, it

must have been in existence at the time the contracts in

suit were entered into.

(Tr., pp. 361-392.)

(Assignment 72.) In refusing to give the following

instruction requested by the defendant: To allow the

rules of law to be affected or modified by such a custom

as the plaintiff claims exists, it is necessary that this cus-

tom should have existed for such a length of time as to

have become fixed and established and well recognized

by those engaged in the trade. It must be general and

not limited to particular individuals.

(Tr., pp. 362-393.)

(Assignment 74.) In refusing to give the following

instruction requested by the defendant: The bills of

lading in this case contain no provision that freight

should be earned when the goods are put on board the

vessel. Other bills of lading containing such provisions

have been introduced in evidence. The existence of a

custom that freight should be earned when the goods

are put on board the vessel, in the absence of any such

stipulation in the bill of lading, cannot be established

by proof of what is done where bills of lading contain

such provisions. Therefore, any evidence of witnesses

based on cases where such provisions appeared in bills

of lading is not to be regarded.

(Tr., pp. 363-394.)

(Assignment 75.) In refusing to give the following
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instruction requested by the defendant: Usage must be

certain, uniform and reasonable and well settled.

Otherwise, it cannot affect an agreement or enter into it.

(Tr., pp. 363-394.)

(Assignment 76.) In refusing to give the following

instruction requested by the defendant: The plaintiff

has offered evidence to the effect that there exists in

the trade between San Francisco and Nome a local

usage that freight prepaid should be deemed earned

when the goods are put on the ship, whether they are

carried to their destination or not.

I instruct you, however, that the general law of ship-

ping is contrary to this usage. It is that freight paid in

advance must be returned to the shipper by the ship, un-

less the contract of carriage is fulfilled by delivery of

the goods, as provided for in the bill of lading. Usage

contrary to the general law must be clearly proved, and

the burden of proving it rests on the plaintiff who al-

leges that it exists. The defendant denies that there is

any such usage.

In order to establish any such usage it is not sufficient

that the plaintiff should show a local understanding on

the general law in reference to prepaid freight, nor is

it sufficient to show that in cases where the bill of lading

provided for the retention of the prepaid freight it was

kept by the carrier, notwithstanding its failure to fulfill

its contracts of shipment. Nor, again, is it sufficient to



II

prove that it is the opinion of people who ought to know

that such is the usage.

Usage is a matter of fact, not of opinion. It must be

proved by witnesses testifying to its existence and uni-

formity from their actual knowledge obtained by ob-

servation of what is practiced by themselves and others

in the trade to which it relates.

(Tr., pp. 364-394-)

(Assignment 87.) In giving the following instruc-

tion requested by the plaintifif over the exception of the

defendant: Where there is a known usage of trade,

persons carrying on that trade are held to have con-

tracted in reference to the usage unless the contrary ap-

pears and the usage forms a part of the contract.

(Tr., pp. 347-398.)

Group C. Miscellaneous rulings bearing on the

varying of the contracts contained in the bills of lading.

(Assignment 44.) In denying defendant's motion

to strike out the following answer volunteered by the

witness Williams, "A. No man could afford—no ship-

" per—to carry goods up there without getting his

" freight money prepaid and kept in his pocket."

(Tr., pp. 305-381.)

(Assignment 82.) In giving the following instruc-

tion requested by the plaintiff over the exception of the

defendant: With respect to the claim made for repay-

ment of the freight money paid by the Alaska Explora-

tion Company the plaintiff claims that there was an ex-
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press contract between the parties that the freight

should be considered as earned when the cargo was

placed on board the vessel. This contention of the

plaintiff is supported by the evidence of both parties to

the contract.

(Tr., pp. 366-386.)

(Assignment 84.) In giving the following instruc-

tion requested by the plaintiff over the exception of the

defendant: You are therefore to consider the testi-

mony of Captain Hibberd and of Mr. Pennell to the

effect that they agreed that the prepaid freight should

be considered as earned when the goods were received

on board, and if 5^ou find that there was such an agree-

ment between the parties, then you must find for the

plaintiff and against the defendant for the counterclaim

set up by it and founded upon the assignment from the

Alaska Exploration Company.

(Tr., pp. 368-397.)

(Assignment 85.) In giving the following instruc-

tion requested by the plaintiff over the exception of the

defendant: With respect to the Robie & Anderson

claim I instruct you that in the interpretation of con-

tracts the intention of the parties is to prevail. Where

such intention is clearly expressed in writing the inten-

tion of the parties is, of course, to be gathered from the

writing, but where such intention is not clearly ex-

pressed in writing then the contract is to be construed

according to the intention to be gathered from the cir-
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cumstances and the understanding of the contract by

the parties themselves. If both parties understood the

contract in the same way, that understanding will pre-

vail.

(Tr, pp. 368-398.)

(Assignment 89.) In giving the following instruc-

tion requested by the plaintiff over the exception of the

defendant: You are instructed that the only question

with which you have to deal in this connection (refer-

ring to counterclaims), is the question as to whether or

not the parties contracted that the freight money should

be considered as earned when the goods were placed on

board or whether their contract was that the goods

should be delivered at the port of destination before the

freight should be earned.

(Tr., pp. 370-399-)

Group D. In permitting parol evidence of previous

oral negotiations to vary the contract implied in the hills

of lading, the Court erred—
(Assignment 30.) In overruling the objection of

counsel for the defendant to the question propounded

by counsel for the plaintiff to the witness Hibberd,

"Q. What was the agreement between you and the

" Nome Beach people with reference to the freight

" money being considered as earned at the time the

" cargo was received on board?"

(Tr., pp. 278-379.)

(Assignment 31.) In refusing to strike out the



answer of the witness Hibberd to the question mention-

ed in assignment No. 30.

(Tr., pp. 278-279.)

(Assignment 38.) In overruling the defendant's ob-

jection to the question propounded by counsel for the

plaintiff to the witness Pennell, "Q. Relate all the cir-

" cumstances beginning from the beginning, and up to

" the time of the delivery of the bill of lading?"

(Tr., pp. 291-380.)

(Assignment 67.) In refusing to give the following

instruction requested by the defendant: I instruct you

that all preliminary negotiations on the subject matter

of a written contract are deemed to be merged therein.

Therefore, any agreement between Captain Hibberd

for the Alaska Exploration Company, and Mr. Pennell,

as to the contract between the Alaska Exploration Com-

pany and the plaintiff for the shipment of its coal, and

the payment of the freight thereon before the execution

of the bill of lading, is deemed to be merged in that

bill of lading, and the rights and liabilities of the

parties are measured by the express and implied terms

of that bill of lading without regard to the preliminary

negotiations or previous oral agreements, and the de-

fendant's right to recover the freight prepaid by the

Alaska Exploration Company to the owners of the

"Catherine Sudden," if otherwise perfect, is not affect-

ed by any agreement or understanding between Captain

Hibberd and Mr. Pennell as to what would have to be
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done by the "Catherine Sudden" in order to earn the

freight.

(Tr., pp. 360-391.)

(Assignment 69.) In refusing to give the following

instruction requested by the defendant: A verbal con-

tract would be insufficient in law to affect the implied

agreement to repay freight as before stated, where there

is a written contract contained in a bill of lading, as in

the case at bar. In other words, there would have to

be a written contract for that purpose, and no written

contract was offered in evidence in this case.

(Tr., pp. 361-391.)

(Assignment 83.) In giving the following instruc-

tion requested by the plaintiff over the exception of the

defendant: It is claimed, however, by the defendant

that the bill of lading is the only evidence that can be

received of the contract between the parties, and that

the law implies a contract to repay freight money which

has been repaid when the goods are not delivered. It

is further claimed by the defendant that no evidence of

the real intention of the parties can be received to

change this legal implication, but I instruct you with

respect to the claim made for the freight money of the

Alaska Exploration Company that no particular form

or solemnity of execution is required for a contract of

a common carrier to transport goods; it may be parol

or it may be in writing and in either case it is equally

binding. Evidence of an oral contract to carry goods
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is comipetent notwithstanding a bill of lading, and it is

a question to be decided by the jury whether the under-

standing as detailed by the witness or the bill of lading

expresses the agreement of the parties.

(Tr., pp. 367-397.)

Group E. Rulings as to Proper Interpretation of

th,e Contracts Contained in the Bills of Lading.

(Assignment 60.) In refusing to give the following

instruction requested by the defendant: The provision

in the bill of lading by which the owners of the "Cath-

erine Sudden" agreed to deliver the goods, "The dan-

gers of the sea, fire and collision excepted" only has

the efifect of relieving the carrier from liability to the

shipper for the loss of the goods by a danger of the sea,

fire or collision. It does not authorize the carrier to re-

tain prepaid freight in case of the loss of the goods by

any of such dangers. The implied agreement to repay

prepaid freight in case of non-fulfillment of the con-

tract of carriage, remained unaffected by that provision.

(Tr., pp. 356-387.)

(Assignment 64.) In refusing to give the following

instruction requested by the defendant: The fact, if

you find it to be a fact, that the plaintiff failed to fulfill

its contract of carriage on account of a peril of the sea

or collision with ice, in no way relieves the plaintiff

from its legal obligation implied in the bill of lading,
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Defendant's Exhibit No. 3, to pay back the $1,914.70,

which it received as prepaid freightage.

(Tr., pp. 358-390.)

(Assignment 61.) In refusing to give the following

instruction requested by the defendant: I further in-

struct you that if you find from the evidence that the

goods of Robie & Anderson arrived at Nome in the

possession of salvors who sold the same, and that Robie

& Anderson bought in their goods at the salvors' sale,

just as any other person might or could have done, this

did not constitute a delivery of the goods by the Nome
Beach Lighterage and Transportation Company to

Robie & Anderson in accordance with the contract be-

tween them, and did not entitle the plaintiff to retain

the prepaid freight under the terms of the bill of lading.

Defendant's Exhibit No. i.

(Tr., pp. 357-388.)

(Assignment 62.) In refusing to give the following

instruction requested by the defendant: If you find

from the evidence in this case that Defendant's Exhibit

No. I is the true contract of affreightment between

Robie & Anderson and the Nome Beach Lighterage

and Transportation Company, I instruct you, as a mat-

ter of law, that the freight prepaid by Robie & Ander-

son was not earned by the plaintiff until the latter was

ready, willing and able to make delivery of the goods

shipped to Robie & Anderson, or their order, at the

ship's tackles at the usual anchorage off Nome; and if
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you find from the evidence in this case that the owners

of the "Catherine Sudden" were dispossessed of the ves-

sel by salvors, and that these salvors sold Robie & And-

erson's goods, the carriage of the goods to the point of

disaster by the Nome Beach Lighterage and Transpor-

tation Company, and from there to Nome on the "Cath-

erine Sudden" by the salvors, and the sale of the goods

by the salvors did not constitute a fulfillment of the

contract of carriage on the part of the plaintiff, and did

not entitle it to retain the freight prepaid by Robie &
Anderson, and the defendant is entitled to recover from

the plaintiff on its counterclaim, the amount of $633.12,

paid by Robie & Anderson as such prepaid freight.

(Tr., pp. 357-386.)

(Assignment 65.) In refusing to give the following

instruction requested by the defendant: If this coal ar-

rived in Nome in possession of salvors, and was sold at

salvors' sale, this did not constitute a delivery by the

plaintiff in fulfillment of the terms of the bill of lading.

(Tr., pp. 359-390-)

(Assignment 66.) In refusing to give the following

instruction requested by the defendant: The mere fact

that the whole or some part of the Alaska Exploration

Company's coal on the one hand, and of Robie & Ander-

son's merchandise on the other, arrived in specie at

Nome in the hold of the "Catherine Sudden" does not

constitute delivery at the ship's tackles. By a delivery



at the ship's tackles is meant a delivery by the ship by

means of its appliances alongside of the ship.

Where the contract of carriage provides for delivery

at the ship's tackles, the owner or consignee of the cargo

is not obliged to go down into the hold of the ship and

pick out his cargo and separate it from the rest of the

goods on board. He is entitled to have the shipowner

or his agents perform that service for him, without ex-

tra cost (unless the contract provides for extra charge

for this service, which the bills of lading in this case do

not do.)

(Tr., pp. 3.'59-390.)

Group F. Exclusion of Books of the Alaska Explor-

ation Company.

(Assignment 19.) In sustaining the objection of

counsel for the plaintiff to the question propounded by

counsel for the defendant to the witness Harkinson,

" Q. I will ask you once more with that information

" whether that book shows any coal received for the

" store or the station from the 'Catherine Sudden' ship-

*' ped by the home office?"

(Tr., pp. 258-376.)

(Assignment 20.) In sustaining the objection of

counsel for the plaintiff to the ofifer in evidence of pages

22-26 of the ledger of the Alaska Exploration Company

at Nome.

(Tr., pp. 259-377.)

(Assignment 21.) In sustaining the objection of
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counsel for the plaintiff to the offer in evidence of the

portion of said ledger containing the entries between

June 5 and July ist in the account headed "Home
Office."

(Tr., pp. 260-377.)

(Assignment 22.) In sustaining the objection to Mr.

Jacobs' offer to prove that the entries in said ledger of-

fered in evidence were made contemporaneously with

the transactions daily.

(Tr., pp. 260-377.)

Group G. As to the ''Sue and Labor" Clause.

(Assignment 5.) In sustaining plaintiff's objection

to the question propounded by the defendant's counsel

to the witness Simmie, "Q. How m(uch a tow was re-

ceived for each service of that 'Dorothy?'
"

(Tr., pp. 89-374.)

(Assignment 49.) In refusing to give the following

instruction requested by the defendant: In accepting

the policies of insurance on which it bases its claim in

this case, the plaintiff agreed that "in case of any loss or

misfortune resulting from any peril insured against" it

and its factors, servants and assigns would "sue, labor

" and travel and use all reasonable and proper means
" for the security, preservation, relief and recovery of

" the property insured, or any part thereof, and also to

" use all proper and legal means to recover through gen-

" eral average, or otherwise from the parties interested

" in freight or cargo, either or both, any and all sums
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" due to the vessel or its owners on account of sacrifices,

" losses or expenses incurred for the general safety of

** the common good," and the insurance company agreed

to contribute toward the expense of such endeavors.

The defendant claims that the plaintifif did not fulfill

this agreement; that it was the duty of the plaintiff and

its officers and representatives to attempt to adjust the

salvage claim of the "Corwin" and her owners, officers

and crew, and if possible, to prevent the sale of the

"Catherine Sudden," and that nobody on behalf of the

plaintiff undertook to make any effort to do so.

I instruct you that it was the duty of the plaintiff to

make every reasonable and proper effort to save the ship

from sacrifice, and if you find from the evidence, that

it failed to do so that the vessel was sacrificed through

such failure, your verdict must be against the plaintiff

on its claim for insurance.

(Tr., pp. 350-382.)

(Assignment 78.) In giving the following instruc-

tion requested by the plaintiff over the exception of the

defendant: I instruct you, gentlemen, that there is no

evidence in the case to support a finding that the plain-

tiff failed to comply with the warranty contained in the

sue and labor clause, and that you will therefore find

upon that question in favor of the plaintiff.

(Tr., pp. 366-395.)

Group H. As to Seaworthiness.

(Assignment 54.) In refusing to give the following



22

instruction requested by the defendant: To be sea-

worthy it was necessary that the vessel should be rea-

sonably fit to perform the services and encounter the

perils of the voyage to Nome.

The "Catherine Sudden" started on her last voyage

on April 28, 1900. If from the evidence you find that

starting on that date, it was to have been expected that

she would encounter ice on the way, the "Catherine

Sudden" was not seaworthy for that voyage unless she

was reasonably fit to encounter the perils, if any, arising

out of the presence of such ice. It is not sufficient for

her to have been a safe enough ship to make some other

voyage, or even safe enough to go to Nome later in the

season, when there was no ice. She was not seaworthy

unless she was reasonably fit to go to Nome at that time.

(Tr., pp. 353-385-)

(Assignment 55.) In refusing to give the following

instruction requested by the defendant: If the "Cath-

erine Sudden" was not a reasonably fit and safe vessel to

go to Nome on a voyage commencing on April 28, 1900,

the plaintiff cannot recover on its policies even if you

should find that the vessel would have met with the

same disaster had she been seaworthy. The question

for yon to decide in this connection was not whether the

ship was lost because she was unseaworthy, but whether,

in fact, she was seaworthy.

(Tr., pp. 353-385-)

(Assignment 56.) In refusing to give the following
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instruction requested by the defendant: If you find

from the evidence in this case that when the "Catherine

Sudden" left San Francisco on her last voyage she was

not a reasonably safe vessel to encounter such ice as

was to have been expected on a voyage from San Fran-

cisco to Nome, starting April 28, 1900. I instruct you

that she was unseaworthy, and the plaintiff cannot re-

cover on its policies.

If the "Catherine Sudden" was unseaworthy, her

owners cannot escape the consequences by showing that

other vessels no more seaworthy made the same trip.

The fact that these were willing to take excessive risks

to get to Nome at the beginning of the season, if you

find such to be the fact, does not excuse the plaintiff if

you find its vessel was not reasonably safe for that voy-

age at that time.

(Tr., pp. 354-385-)

Group I. Regarding the Consideration paid by the

Insurance Company for the Assignments.

(Assignment 15.) In overruling the objection of

counsel for the defendant to the question propounded

by counsel for the plaintiff to the witness Robie, "Q. 1

" will ask you whether or not the payment of this insur-

" ance was the consideration and the only consideration

" of this assignment, Defendant's Exhibit No. 2?"

(Tr., pp. 233-376.)

(Assignment 16.) In overruling the objection of

counsel for the defendant to the question propounded
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to the witness Robie by counsel for the plaintiff,

" Q. Then, as a matter of fact, this document that you

" signed here you got nothing whatsoever from the in-

" surance company for?"

(Tr., pp. 244-376.)

(Assignment 57.) In refusing to give the following

instruction requested by the defendant: Whatever

rights Robie & Anderson on the one hand, and the

Alaska Exploration Company on the other, had against

the plaintiff passed to the defendant by their respective

assignments.

You need not concern yourself with the question

whether or not the Insurance Company was compelled

to pay the losses under its policies to Robie & Anderson,

and the Alaska Exploration Company, respectively, for

if the Insurance Company paid a loss which it did not

have to pay, this fact cannot be used against it by the

plaintiff provided only Robie & Anderson and the

Alaska Exploration Company, or either of them, had a

claim against the plaintiff to recover prepaid freight at

th&time of their respective assignments.

(Tr., pp. 354-386.)

Group J. Admitting Evidence of the Doings of Mr.

Gollin and of His Connection with the Board of Ma-

rine Underwriters, as Binding on the Defendant.

(Assignment 7.) In overruling the objection of the

defendant to the admission in evidence of a copy of the
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appointment of W. W. Gollin as agent for the San

Francisco Board of Marine Underwriters at Nome.

(Tr., pp. 101^375.)

(Assignment 8.) In overruling defendant's objec-

tion to the admission in evidence of the letter from Wal-

ter W. Gollin to E. L. Woods, dated June 18, 1900.

(Tr., pp 112 to IIS-375-)

(Assignment 9.) In overruling defendant's objec-

tion to the admission in evidence of the letter from Wal-

ter W. Gollin to E. L. Woods, dated September 8, 1900.

(Tr., pp. 116-375.)

(Assignment 11.) In overruling defendant's objec-

tion to the follow^ing question propounded by counsel

for the plaintifif to the witness Gollin, "Q. Did you

" employ anybody as an attorney on behalf of the Board

" of Marine Underwriters to protect their interests in

" that salvage proceedings?"

(Tr., pp. 163-375.)

(Assignment 78.) In giving the following instruc-

tions requested by the plaintiff over the exception of the

defendant: That in this proceeding (referring to the

salvage suit in the District Court of Alaska, Second Di-

vision, entitled Benson vs. "Catherine Sudden"), the

underwriters were represented by W. M. Willet, an

attorney at law appointed for that purpose by Mr. W.

W. Gollin, the agent of the San Francisco Board of

Marine Underwriters.

(Tr., pp. 365-395.)
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MISCELLANEOUS RULINGS.

(Assignment 68.) In refusing to give the following

instruction requested by the defendant: Freightage, or

freight, as it is more commonly called, is the reward, if

any, to be paid for the carriage of cargo.

(Tr., pp. 360-391.)

(Assignment 39.) In overruling the objection of

counsel for the defendant to Mr. Penneirs narrating

what took place ber^veen himself and some unidentified

person.

(Tr., pp. 293-380.)

(Assignment 40.) In overruling the defendant's ob-

jection to the question propounded by counsel for the

plaintift' to the witness Pennell, "Q. In this conversa-

" tion with this gentleman whom you say or you think

"was Mr. Phillips, what, if anything, was said by you

" with respect to the freight being earned when the

" cargo was on board?"

(Tr.. pp. 293-380.)

(Assignment 45.) In substaining the objection of

counsel for the plaintitt to the affidavits of Thomas A.

Johnson, George Trabert, Thomas A. Johnson and

John Debrueil offered in evidence by the defendant.

(Tr., pp. 320 to 329-381.)

(Assignment 47.) In refusing to give the following

instruction requested by the defendant: A witness false

in one part of his testimony is to be distrusted in others.

(Tr., pp. 349-381-)
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(Assignment 48.) In refusing to give the following

instruction requested by the defendant: The plaintiflP

ofifered in evidence certain so-called proofs of loss, and

proofs of interest consisting among other things, of a

certificate of Walter W. Gollin, a copy of a letter from

Mr. Gollin to Mr. Woods, an affidavit of Mr. Pennell,

an affidavit of Omar J. Humphrey, an affidavit of A.

H. Herriman, a letter from Captain J. L. Panno to the

President and Directors of Plaintifif, a report of the sale

of the "Catherine Sudden," an affidavit of Captain J.

L. Panno, a protest, a letter of O. J. Humphrey and an

affidavit of Samuel Knight.

I instruct you that you are to pay no attention to the

statements contained in these documents as evidence of

the matters there stated. These documents were com-

petent evidence on the part of the plaintiff only to show

that it complied with the requirements of the policy that

it should furnish proofs of loss, and of interest.

(Tr., pp. 349-381.)

(Assignment i.) In excusing Russell W. Osborne

from the jury.

(Tr., pp. 62-374.)

(Assignment 2.) In overruling defendant's objec-

tion to the question of counsel for plaintifif to the witness

BoUes, "Q. Mr. BoUes, this certificate permits them
" to navigate the waters of the Pacific Ocean. Does
" that include the Bering Sea?"

(Tr., pp. 64-374.)
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(Assignment 3.) In overruling defendant's objec-

tion to the question to the witness Bolles, "Q. And the

Nome trade?"

(Tr., pp. 65-374.)

(Assignment 4.) In sustaining the plaintiff's objec-

tion to the question propounded by defendant's counsel

to witness Simmie, "Q. If he testified *I cut away the

" 'rigging and let her masts go out of her, and let them

" 'roll off as much as they would; I supposed that she

" 'would go down, and if she went down with the masts

" 'and yards on her, she would carry everything with

" 'her. Q. And you cut off her masts? A. Yes, sir,

" 'I cut them off,' the captain was inaccurate, was he?"

(Tr., pp. 80-374.)

(Assignment 10.) In admitting in evidence a copy

of the notice of abandonment of the "Catherine Sud-

den," and overruling defendant's objection thereto.

(Tr., pp. 159-160-375.)

(Assignment 12.) In admitting in evidence the de-

position of P. H. Mason over the objection of counsel

for the defendant that no proof was made that the wit-

ness was absent.

(Tr., pp. 191-192-375.)

(Assignment 18.) In overruling defendant's objec-

tion to the question propounded by counsel for the

plaintiff to the witness Hibberd, "Q. What did he tell

you?"

(Tr., pp. 247-376.)
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ARGUMENT.

In order to conform with Rule 24 of this Court, we

have copied at length in the previous part of the brief

the specifications of error relied on. Many of them

however can be discussed in groups. Accordingly we

shall discuss together as Group A, Assignments 23, 24,

25, 26, 27, 33, 34, 37, 58, 59, and 63.

A.

All the rulings here complained of were based on the

proposition that evidence of usage was admissible to

show that the carrier, the Nome Beach Company, was

not liable to pay back the money it had received as pre-

paid freight, although it failed to deliver the cargo;

and the bills of lading contained nothing authorizing

the retention of this money in that event. (Tr., pp.

213-217 and 249-252.)

( I .) It is a general rule that if freight is paid in ad-

vance, and the voyage is not accomplished by reason of

the loss of the vessel at sea, the freight thus advanced

may be recovered back.

Reina v. Cross, 6 Cal., 29.

Brown v. Harris, 2 Gray (Mass.), 359.

Pac. Coast Co. v. Reynolds, 114 Fed., 877-882.

In re the Liverpool-Great Western Steam Co., 3

Fed. Rep., 168.
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There is no question in this case but the freight was

paid in advance and the cargo was not delivered by the

carrier.

Freight is not earned until the contract of carriage

is fulfilled by the delivery of the cargo.

The Harriman, 9 Wall, 161.

The Harriman, 5 Saw., 611.

According to the express terms of the bill of lading

to Robie & Anderson the goods shipped were "to be

" delivered in like apparent good order and condition

" at the aforesaid Port of Cape Nome (the dangers of

" the seas, fire and collision excepted), unto Robie and

" Anderson or assigns, freight having been prepaid at

" San Francisco," etc. (Tr., p. 215.)

The bill of lading to the Alaska Exploration Co. con-

tained a similar provision. (Tr., p. 250.)

(2.) Nevertheless several witnesses were permitted

to testify over the objection of the Insurance Company

that it was the custom in the trade between San Fran-

cisco and Nome that prepaid freight was deemed

earned when the goods were put aboard the vessel. This

is the subjects of Assignments 24, 25, 26, 27, 33, 34, and

37. These assignments with appropriate references to

the transcript appear on pp. 4 and 5 hereof.

This precise question was decided in the recent case

of De Sola vs. Pomares, 119 Fed. Rep., 373.
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There the Court said

:

"It is well settled that freight being the compensa-

tion for the carriage of goods, if paid in advance, is,

in all cases, unless there is a special agreement to the

contrary, to be refunded, if from any cause not at-

tributable to the shipper the goods are not carried

(The Kimball, 3 Wall, 37, 45, 46, 18 L. Ed., 50) and

the respondents here, recognizing the principle, have

alleged that the libellants tendered the cargo in ques-

tion and the respondents agreed to receive it on con-

dition that the freight should be paid in advance and

should in no event be returned to the shipper because

of any failure on the vessel's part to perform the voy-

age in whole or in part, and they have further al-

leged that according to a well known custom in the

port of New York freight prepaid is in no event to be

returned in case of the loss of the vessel upon the voy-

age, which custom was well known to the libellants."

"With respect to the custom, testimony was taken out

of court, tending to show that in dealing with the re-

spondents, who were the principal if not the only mer-

chants engaged in furnishing transportation between

New York and the ports in question, the witnesses un-

derstood that prepaid freight was not recoverable

back and they therefore insured it, but the testimony

was taken subject to objection to its competency and

materiality, and evidently is not admissible to estab-

lish the general custom pleaded, wor ivould the cus-
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" torn, if proved, operate to overcome such a well sei-

" tied rule of commercial law as the one in question

" {Emery vs. Dunbar, i Daly, 408; Frith vs. Barker, 2

^'
Johns, 327.)"

The same question was decided in the same way in

the case of Emery v. Dunbar cited by the Court above.

There the Court said

:

*'In the absence of a special agreement to the con-

" trary, freight paid in advance may be recovered back,

" when by reason of the capture or shipwreck of the

" vessel, or for any other cause, the goods are not car-

" ried to the place of their destination, and this rule of

" law cannot be controlled by proof of any usage to the

" contrary."

In Frith vs. Barker, 2 Johns, 327-335 (per Kent) it

was said: "Though usage is often resorted to for ex-

" planation of commtercial instruments, it never is nor

" ought to be, received to contradict a settled rule of

" commercial law."

This case was cited with approval in Barnard v.

Kellogg, 10 Wall, 383. There the Supreme Court

said:

"The proper office of a custom or usage in trade is to

" ascertain and explain the meaning and intention of

" the parties to a contract, whether written or in parol,

" which could not be done without the aid of this ex-

" trinsic evidence. It does not go beyond this, and is

" used as a mode of interpretation on the theory that
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" the parties knew of its existence, and contracted with

" reference to it. It is often employed to explain words

" or phrases in a contract of doubtful signification, or

" which may be understood in different senses, accord-

" ing to the subject-matter to which they are applied.

" But if it be inconsistent with the contract, or expressly

" or by necessary implication contradicts it, it cannot

" be received in evidence to affect it. (Citing authori-

" ties.) 'Usage,' says Lord Lyndhurst, 'may be admis-

" 'sible to explain what is doubtful; it is never admissi-

" 'ble to contradict what is plain.' Blackett vs. Royal

^^ Exch. Assurance Co., 2 Cromp. & J., 249. And it

" is well settled that usage cannot be allowed to

"subvert the settled rules of law. (See note to

"Smith's L. Cases, supra.) Whatever tends to un-

" settle the law and make it different in the differ-

" ent communities into which the State is divided, leads

" to mischievous consequences, embarrasses trade, and

" is against public policy. If, therefore, on a given

" state of facts, the rights and liabilities of the parties to

" a contract are fixed by the general principles of the

" common law, they cannot be changed by any local

" custom of the place where the contract was made.'

(Italics ours.)

The United States Supreme Court has announced the

same principle in a number of cases, among which we

refer to

—
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Orient Mutual Insurance Co. vs. Wright, i

Wall., 456.

Oelricks vs. Ford, 23 How., 49.

De Witt vs. Berry, 134 U. S. 306.

The Gazelle, 128 U. S., 474.

In the Wright case, the Court (per Mr. Justice

Miller) said

—

"When we have satisfied ourselves that the policy is

" susceptible of a reasonable construction on its face,

" without the necessity of resorting to extrinsic aid, we
" have at the same time established that usage or cus-

" tom cannot be resorted to for that purpose."

See also Hunt v. Fidelity & Casualty Co., 99

Fed., 242-245.

In Grace vs. American Central Insurance Company,

109 U. S., 278, the Supreme Court, through Mr. Jus-

tice Miller, said:

"The contract, by necessary implication, required

" notice to be given to the insured, or to some one who
" was his agent to receive such notice (referring to pro-

" vision of the policy authorizing the insurance com-

" pany to terminate the policy *on giving notice to that

" 'effect,' etc.). An express written contract, embody-

" ingin clear and positive terms the intention of the par-

" ties, cannot be varied by evidence of usage or custom.

" In Barnard vs. Kellogg, 10 Wall., 383, this Court
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" quotes with approval the language of Lord Lynd-

*' hurst, in Blackett vs. Royal Exch. Assurance Co., 2

" Cromp. & J., 249, that 'usage may be admissible to ex-

" 'plain what is doubtful; it is never admissible to con-

" 'tradict what is plain.' This rule is based upon the

'' theory that the parties, if aware of any usage or cus-

" tom relating to the subject-matter of their negotiations,

" have so expressed their intention as to take the con-

" tract out of the operation of any rules established by

" mere usage or custom. Whatever apparent conflict

" exists in the adjudged cases as to the office of custom

*' or usage in the interpretation of contracts, the estab-

" lished doctrine of this Court is as we have stated."

In the recent case of Portland Flouring Mills Com-

pany vs. British & Foreign Marine Insurance Com-

pany, Limited, 130 Fed. Rep., 860, this Court held that

testimony as to usage and custom was inadmissible to

vary the terms of a bill of lading, quoting with ap-

proval Mr. Justice Story's decision in The Reeside, 2

Summ., 567, and the decision in the Supreme Court in

The Delaware, 14 Wall., 579. This Court also cited

the case of Galveston H. 81 S. A. Railway Co. vs. Sileg-

man, 23 S. W. Rep., 298. In that case the Texas Court

of Civil Appeal quoted with approval from Hutchin-

son on Carriers, Section 126, as follows:

"Except in the recital or acknowledgment of a re-

" ceipt of the goods and of their quantity and condition

" when received, bills of lading are strictly written con-
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" tracts between the parties, and come within the gen-

" eral rule which prohibits the introduction of parol

" evidence to contradict or vary such contracts. Not
" only is such evidence inadmissible to change or vary

" in any particular the express terms of the contract,

" but in these instruments, as in all other written con-

" tracts, there may be implied obligations as to which

" the contract may be entirely silent, but which result

** by necessary implication or by construction from the

"very nature of the contract itself; and such implied

" obligations can no more be varied by verbal evidence

" than the express written stipulations of the parties."

We emphasize this because on other occasions coun-

sel has argued that the obligation to return unearned

prepaid freight is not an express obligation in the bill

of lading, but merely one implied by law, and therefore

can be varied, and we assume the same argument will

be made here.

In regard to this, it is stated in the American & Eng-

lish Encyclopaedia of Law, Volume 27 (First Edition,

Title, Usages and Customs, 862.)

"Evidence of usage is not admissible when its efifect

" would be to contradict the legal import as distinguish-

" ed from the express terms of a contract, as determined

" by the Court independently of the usage. Where, by

" judicial construction, a contract is held to have a cer-

" tain meaning, that meaning cannot be varied by evi-

" dence of usage. Where the Court decides that, under
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" the terms of a contract, the parties have certain rights

" and obligations, such rights and obligations cannot be

" varied by proof of a usage that the contract means

" otherwise. In other words, the legal import of a con-

" tract cannot be varied by usage. This legal import

" may arise, either from a judicial construction of the

" meaning of the terms of the contract, or, when the

" meaning of the terms is clear, from a judicial deter-

" mination of the rights of the parties under the con-

" tract. Usage is not allowed, either to contradict the

" judicial construction in the former case, or the judi-

" cial determination in the latter. This must be clearly

" distinguished in the first case, however, from cases in

" which it is proper to explain the meaning of a word or

" expression of doubtful import, or one used in a certain

" business, in a different sense from the usual one; but

" where words or expressions have received a judicial

" interpretation in a certain character of contract, they

" cannot be shown to mean something different when
" drawn in question in such a contract.

"In the latter case, when the Court holds that, upon
" the proper construction of a contract, the parties are

" entitled to certain rights and are under certain obli-

" gations, such judicial construction cannot be con-

" trolled by proof of a usage to the contrary."

See, also. Vol. 27, Amer. & English Encyc. of Law,

pages 840 and 843 (ist Ed.).

It is said in Bishop on Contracts, Section 241

:
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"What is implied in an express contract is as much a

part of it as what is expressed."

Again, at Section 253 of the same work, it is said:

"What comes by construction from an express con-

" tract has the same efifect as if the matter thus inter-

" preted into it stood therein in form; and it takes the

" degree of a specialty, of a written contract not under

" seal, or of an oral one accorded to the part expressed."

In the case of Whincup vs. Hughes, L. R. 6 C. P.,

78 (1871), it was said:

"But it is a well known rule of law that every con-

" tract must be construed as if those terms which the

" law will imply were expressly introduced into it."

Notwithstanding the principles above stated, the

Court refused to give an instruction
—"The implied

" terms of a bill of lading which has no express pro-

" vision on the subject that the carrier will repay to the

" shipper prepaid freight in case the carrier does not

" fulfill its contract is just as effective a part of the bill

" of lading as though it were written in the document

" in so many words, and you must give it the same force

" and effect." (Assignment 59.)

On the proposition that evidence of custom will not

be permitted to contradict a term which has an accepted

significance or to vary the legal import of a document,

we cite in addition to the cases already mentioned,

—
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Thompson vs. Riggs, 5 Wall., 663;

2 Parsons on Contract, (7th Ed.) *5Si;

Pedersen vs. Eugster & Co., 14 Fed Rep. 422

;

Dickinson vs. Gay, J Allen, (Mass.), 29.

Kalamazoo Corset'Co. vs. Simon, 129 Fed Rep.,

144;

Gm// G? C. R. Co. vs. Fw^m^ & Norton (Miss.),

36 So. Rep., 449;

Hopper vs. Sage, 112 N. Y., 530.

Hughes vs. jBr^y, 60 Cal., 284.

Withers vs. Moor.e, 140 Cal., 591, which is based on

Sub-division 12 of Section 1870 of the Code of Civil

Procedure, which provides:

"In conformity with the preceding provisions, evi-

" dence may be given upon the trial of the following

" facts ***** 12. Usage, to explain the

" true character of an act, contract or instrument where
" such true character is not otherwise plain; but usage

" is never admissible except as an instrument of inter-

" pretation."

Globe Milling Co. vs. Minneapolis Elevator Co.,

44 Minn., 153 ;
46 N. W. Rep., 306.

The Corn Exchange Bank vs. the Nassau Bank,

91 N. Y, 74.

Dodd vs. Farlow, ii Allen, 426; 87 Am. Dec,

726. See Note.
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We think that from the foregoing discussion it is

clear that the Court erred in refusing to give the instruc-

tions referred to in Assignments 58 (Tr., pp. 355-387)

and 63 (Tr., pp. 358-389) which said instructions are

copied herein on pages 5 and 6.

B.

As to assignments mentioned in Group B.

If <w,e were to assume that evidence of usage were

permissible to change the legal import of the bill of lad-

ing, the Court clearly erred in receiving such evidence

of usage as was offer,ed in this case, and further erred

in not giving the instructions requested by the defend-

ant stating several rules as to what is necessary to prove

custom.

We will here discuss together assignments 28, 41, 70,

Jit 72^ 74, 75, 76 and 87. These assignments are copied

in full on pages 7 to 1 1 hereof.

The plaintiff tried to prove custom by four witnesses,

Anderson, Hibberd, Pennell and Williams. Let us con-

sider if it succeeded in producing any sufficient evi-

dence to justify the Court in submitting to the jury the

question of custom.

Anderson was plaintiff's prize witness. He said he

came one hundred and fifty-nine miles to testify for

plaintiff, on a telegram from Mr. Frank, without being

subpoenaed, or even having his expenses paid or prom-

ised, understanding that the Court would pay them;
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(Tr., p. 275.) He swears that he assigned to the insur-

ance company a claim which he said he considered

worthless, knowing that the Insurance Company in-

tended to enforce it; and without even informing Mr.

Tauszky, the attorney who acted for him in the negotia-

tions, of the facts (Tr., pp. 273-274) ; and conceding

the fact that he had bought in some of his goods at sal-

vors' sale.

Honest Mr. Anderson was put on the stand, and asked

as to a few preliminary matters (263) ; this before the

essential question was put. Counsel, lest Anderson

should forget the truth, interrupted proceedings to make

a preliminary statement as to what he proposed to prove

(Tr., pp. 264-5). We protested against any such inter-

ruption, but our protest did not appeal to the Court. As

it was a matter of discretion, of course no point can be

made of it here. We notice it simply to show the man-

ner of the testimony. He was then asked what the cus-

tom was (Tr., p. 267), and answered prepayment of

freight (Tr., p. 268). This response not being satisfac-

tory to counsel, he was allowed to put into the witness's

mouth, and take out again, a statement that it was

earned when the goods went aboard the vessel (Tr., pp.

268-269). We had requested permission to examine

the witness preliminarily as to his knowledge of this

specially prepared custom, but this was denied (Tr., p.

268).

On cross-examination, Anderson said he had never
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previously shipped any goods to Nome or St. Michaels,

and never in any form participated in such a shipment;

had never before seen a written contract for such a

shipment, or heard an oral contract made ; that before

the case at bar, he had never known or even heard of a

single case in which prepaid freight was retained by

the carrier when the goods were not delivered. All

that he knew was what (he said) Mr. Hirschfeld told

him, that he should have insured his freight money, but

he did not do so.

Thereupon defendant moved to strike out the testi-

mony of this witness as to custom, and the Court denied

the motion, and defendant excepted. (Tr., pp. 269-270,

assignment No. 28.)

Next in order was Captain Hibberd. On direct ex-

amination he testified that it was the custom! in ship-

ments to .Nome and St. Michaels to consider freight

earned when the goods were placed on board the vessel.

(Tr., p. 280.)

On cross-examination, this witness said that he knew

of no single case where the vessel was lost and freight

money paid in advance was kept by the carrier. That

the bills of lading of his company particularly specified

that prepaid freight should be considered earned, and

he thought those of most of the other companies were

the same. (Tr., p. 284.) He admitted that in another

Court he testified that this was the general custom

throughout the country.
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Captain Hibberd's competency to pass on this ques-

tion can best be illustrated by a brief extract from his

testimony:

"Q. You never knew of a single case, Captain, in

"your experience in which the carrier kept money

"where there was no such clause in the bill of lading?

"A. No, sir.

"Q. Did you ever know of any case where there has

"been any litigation or dispute about the matter?

"A. No, sir."

(Tr., pp. 288-289.)

The third witness was H. E. Pennell, the plaintiff's

secretary. He was allowed to testify as to a custom,

over our objection that he was not shown to be compe-

tent to testify as to such a custom, that there was no

showing that such a custom existed; and that evidence

of custom could not vary the written contract. (Tr., p.

290.) Mr. Pennell did not testify that he was a ship-

ping man or that he ever had any previous experience

in such matters.

Goldsmith vs. Newwitter, 30 N. Y, Supplement,

81S.

On cross-examination, the witness admitted that he

knew of no case before the "Catherine Sudden" of a

shipment between San Francisco and Nome or St.

Michaels where a question had arisen as to what should

become of prepaid freight when the vessel was lost (Tr.,

p. 294) , and that he knew of no case of a vessel being lost



44

where freight was kept by the carrier. (Tr., p. 295.)

Thereupon we moved to strike out what the witness

testified as to custom, on the ground that it was not

founded on anything within his knowledge. The

Court denied the motion, and we excepted. (Tr., p.

295, Assignment No. 41.) The witness further testified

that he drew the plaintiff's bills of lading; that in doing

so he had before him those of the Pacific Steam Whal-

ing Co., and the Alaska Commercial Co.; that both

of them had a special provision to the effect that pre-

paid freight should be deemed earned at once, but he

omitted any such clause from plaintiff's bills. He had

heard of the ''Corona" loss where the Pacific Coast

Steamship Company returned prepaid freight.

It thus appears that he knew of no case on which to

base his testimony of this made-to-order custom. The

only case he had ever heard of was to the contrary.

The fourth witness was L. W. Williams. He testi-

fied the same way as to custom. He had attended to the

business of the bark "Alaska" in 1900, and made her

freight contracts, hut could remember nothing as to

the contents of her bills of lading; there were but three

of them for the whole cargo. The bark was lost June

4th or 6th, 1900, and the shippers were not repaid their

freight and did not demand it. This evidence was ad-

mitted over our objection that the loss occurred over a

month after the ''Catherine Sudden" sailed, and could
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not establish custom to affect contracts previously made.

(Tr., p. 302. Assignment 42.)

On cross-examination, this witness said he knew of

no case except the "Alaska" (303), and that he had not

said anything about custom, and had not been asked

about it. He evidently understood that he was called

on to testify only to what had been done in the "Alaska"

case. As bearing on the antiquity of this alleged cus-

tom, it is interesting to note that IQOO, the year of the

loss of the ^'Catherine Sudden/' was the first year regu-

lar lines ran to Nome. (Tr., p. 304.)

Brittan vs. Barnaby, 21 How., 527.

Against this evidence the Insurance Company pro-

duced the testimony of Messrs. Henry Gray and Fred-

erick Barry.

Mr. Gray, for the past four or five years, had been

secretary of the Ames Mercantile Co., which was exten-

sively engaged in mercantile business in Alaska and the

shipping of goods there. Any established custom con-

cerning Alaska trade would likely have come to his

notice. He had heard that certain carriers had clauses

in their bills of lading providing that freight prepaid

should be deemed earned when the goods were put on

board the vessel ; but he knew of no such custom in the

absence of such clauses. On cross-examination, he said

that his company had actually received back prepaid

freight when goods were not delivered where there was
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no special provision in the bills of lading. (Tr., pp.

306-310.)

Frederick Barry was probably the best qualified

man on the coast to testify as to such a custom if it ex-

isted, as he had been claim agent for the Pacific Coast

Steamship Company for the past eleven years. That

company had been an extensive carrier all along the

coast, including Alaska. He said that he associated

with shipping men, and any general custom of ship-

ping would ordinarily come to his attention. While, in

1900 freights in the Nome trade had ordinarily to be

prepaid, the same as in the early period of the Skaguay

trade, there was no custom that such prepaid freight

should be deemed earned when the goods were put on

board the vessel, in the absence of a provision to that

effect in the bill of lading. There was nothing on the

subject in his company's bills of lading, and it had actu-

ally returned such prepaid freight when the goods were

not delivered. (Tr., pp. 310-313.)

With only such evidence before it, we think it ob-

vious that the Court grossly erred in not instructing the

jury as requested by the defendant. (Assignment 70.)

"In this case the plaintiff has attempted to prove a

"custom in shipping between San Francisco and Nome
"to the effect that freight prepaid is earned when the

"goods are put on board the vessel. I instruct you,

"as a matter of law, that no sufficient evidence as to the
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"existence of that custom has been produced, and you

"are to disregard all evidence of any such custom."

(Tr., pp. 361-392.)

In the case of Ames Mercantile Company vs. Kim-

ball Steamship Company, 125 Fed. Rep., 335, the same

kind of proof of custom was attempted, but the Court

properly rejected it. In that case, reference was made

to Mills vs. Hallock, 2 Edw. Ch., 652, where the Court

says, on page 656:

"A custom must be proved by evidence of facts (and

"not by mere speculative opinions), by means of wit-

"nesses who have had frequent and actual experience

"of the custom."

Does the evidence in this case fit that test? Clearly

not. The only one of plaintiff's witnesses who had any

experience was Captain Williams, and his experience

was confined to one single instance occurring after the

contracts here were made. The defendant's witnesses,

on the other hand, were men who had had actual ex-

perience.

In The John H. Cannon, 51 Fed. Rep., 46, it was

admitted that there was a general usage of all ves-

sels in the lumber trade between Baltimore and South-

ern ports to carry a portion of their lumber cargo on

deck. In that case some of this lumber was jettisoned,

and suit was brought by the owner of a deck load to re-

cover from the vessel a contribution therefor in general

average. The defense was that it was a custom in the
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lumber trade of Baltimore that in no case should the

vessel or freight contribute to general average where

the deck load was jettisoned. There was no witness

who could testify as to an instance in which the ques-

tion had actually arisen and the alleged usage was ap-

plied to decide it. An experienced average adjuster

stated he considered there was such usage because he

had no recollection of ever having made an allowance

for such a jettison in adjusting a loss or of hearing of

such an allowance being made. Other witnesses also

testified as to having no knowledge of any instance in

which a loss of that kind had been the subject of adjust-

ment. The Court held the evidence of usage insuf-

ficient, and said:

"The burden of proving the usage rests upon the re-

"spondents, and the testimony falls far short of the

"proof required to establish a local usage which is con-

"trary to general principles of commercial law. * * *

"It was rather a local understanding of the general law

"than a local usage of trade, the cases being so few and

"infrequent that no usage could be said to be established

"by them."

See the case of Hayward vs. Middleton, 3 McCord

(S. C), 121; 15 Am. Dec, 615, where evidence of

usage was very much stronger than in the case at bar,

but the Court held it utterly insufhcient, and said:

"Now, if the common law is to be overruled in this

"way, eight or ten respectable citizens engaged in the
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"same pursuit might legislate for a community. * * *

"To establish a usage, some instances of, and acqui-

"escence in, that usage by those whose rights are af-

"fected are indispensably necessary."

In Chenery vs. Goodrich, io6 Mass., 566, the evi-

dence was fully as strong as in the present case, never-

theless, the judgment was reversed for refusal of the

Court to give an instruction that there was no compe-

tent evidence of the usage claimed.

See also:

Fay vs. Alliance Insurance Company, 16 Gray

(82 Mass.), 455.

Anewalt vs. Hummel, 109 Pa. St., 271.

Tke Harbinger, 50 Fed. Rep., 941.

Parrott vs. Thatcher, 9 Pick., 426.

Lewis and O'Neil vs. Ship Success, 18 La. Ann.

Williams vs. Ninemire (Washington), 63 Pac.

Rep-, 534-

Shields vs. K. C. Sub. Belt R'y Co., 87 Mo.

App., 637, 644.

Cox vs. O'Riley, 4 Ind., 368.

S. W. Freight Co. vs. Stanard, 44 Mo., 71.

Wootters vs. Kauffman, 67 Tex., 488; 3 S. W.
Rep., 465.

Burr vs. Sickles, 17 Ark., 428 ; 65 Am. Dec, 437.

Trott vs. Wood, i Gall., 443; Fed. Cases, No.

14,190.

Allen vs. Merchant's Bunk, 22 Wend., 215.
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Savage vs. Pelton, i Col. Appeals, 148; 27 Pac.

Rep., 948.

Oelricks vs. Ford, 23 How., 49.

The matter is well discussed in 2^ American & Eng-

lish Encyclopaedia of Law (title Usages and Customs),

page 736, et seq.

It is there stated that usage cannot be proved by a

single instance. That is what was attempted in this

case, only here the matter is worse, because the instance

was one occurring after the contracts in question. It is

also stated, contrary to the opinion indicated by the trial

judge in refusing to give the instruction requested, that

usage is not a matter of opinion, but a matter of fact.

While it is true that in this case, the questions were not

put in the form of asking for a witness's opinion, never-

theless, the failure of the plaintiff's witnesses to know

anything specific about the matter, as appeared on

cross-examination, showed that their answers were

really nothing more than conclusions as to what would

be the rights of the parties in events that had never

come under their observation. None of them had

heard of a single case in which the question arose, ex-

cepting Captain Williams, and that, as before stated,

was a case where but three bills of lading were in-

volved, the contents of which he could not state, and the

incident occurred after the agreements here in question

were made.

It is obvious that the Court erred in refusing to give
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the instruction which is the subject matter of Assign-

ment 71

:

"In the absence of any agreement to the contrary, the

"law implies an obligation on the part of the carrier

"to repay to the shipper all money prepaid as freight

"for the carriage and delivery of goods, if the shipper

"fails to carry and deliver the goods according to its

"contract, no matter from what cause such failure arises.

"The plaintiff has sought to vary this implied agree-

"ment by evidence of a special custom which it claims

"existed in shipping between San Francisco and Nome.

"The defendant denies the existence of any such cus-

"tom. The burden of proving its existence rests on the

"plaintiff, who must clearly establish the truth of its

"contention."

"In order that such usage should have any effect,

"it must have been in existence at the time the contracts

"in suit were entered into."

We are at a loss to understand why this instruction

was thought wrong, even on the plaintiff's theory of the

case. At any rate, we do not hesitate to assert that it

was error not to give it.

The Sultan vs. JOOO Empty Oil Barrels, 15 Fed.

Rep., 618.

Hall vs. Sforrs, 7 Wis., 217-225.

The John H. Cannon, 51 Fed Rep., 46.
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Runyan vs. Central Railroad Company, 44 Atl.,

985, 986; 64 N. J. L, 67.

Allen vs. Lyles, 35 Miss., 513.

In the Encyclopaedia of Pleading and Practice, Vol-

ume 22, page 408, the rule is stated:

"The burden of proving a usage or custom is upon

"the party asserting it; and the evidence of such usage

"or custom must be clear and satisfactory."

The following requested instruction, refused by the

Court, we submit was also clearly right:

"To allow the rules of law to be affected or modified

"by such a custom as the plaintiff claims exists, it is

"necessary that this custom should have existed for such

"a length of time as to have become fixed and estab-

"lished and well recognized by those engaged in the

"trade. It must be general and not limited to particu-

"lar individuals." (Assignment 72. See page 9

hereof.)

Isham vs. Fox, 7 Ohio St., 317.

See Clark vs. Gifford, 7 La., 524; 26 Am. Dec, 511,

where the Court said:

"It would be an extraordinary occurrence in legis-

"lation, established by custom and usage, to give to a

"few steamboat captains and the owners of tow boats au-

"thority to make laws in consequence of a usage which

"relates solely to their own interests, of a duration of not
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"more than five or six years, to have a binding force on

"the owners of vessels of the whole world."

Crosby vs. Fitch, 12 Conn., 410; 31 Am. Dec,

745-

Taylor vs. Mueller, 30 Minn., 343; 15 N. W.
Rep., 413-416.

The authorities above cited show that it was wrong

for the Court to refuse the requested instruction which

is the subject matter of Assignment 75. (See pages 9

and 10 hereof.)

See also

:

'.

2^ Am. & Eng. Encyc. of Law, page 719, et seq.

Pevy vs. Schulenburg-Boeckler Lumber Co., 33

Minn., 45 ; 21 N. W. Rep., 844.

Without repeating the instruction forming the basis

of Assignment 24, we refer the Court to page 9 of this

brief where it appears in full. The essential proposi-

tion involved is, that this custom could not be proved

by instances involving bills of lading having a special

provision as to the retention by the carrier of prepaid

freight in case of loss of the goods. This requested in-

struction was based on the case of McConnell vs. Bett-

man (Nebr.), 90 N. W. Rep., 648. In that case, the

Court said:

"In our view, however, the mere general statement

"of these several witnesses that there was such a cus-
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"torn, when taken in connection with the lack of knowl-

*'edge of any instance of its application in connection

"with a written lease, and their own statement in each

"instance that it was usual to put such a stipulation in

''''the lease wher,e written leases were made, makes the

"evidence of such a custom quite insufficient to uphold a

"finding that it existed and was a part of this contract."

(The contract in suit containing no such provision.)

We insist that the authorities hereinbefore cited show

that the requested instruction which is the subject mat-

ter of Assignment 76 (page 10 hereof), was also right,

and that the Court erred in refusing to give it.

It is to be noted that the charge of the Court appears

in full on pages 341 to 349 of the transcript, and nothing

to take the place of the requested instructions was given.

At Plaintiff's request, the Court gave the following

instruction (Assignment 87, page 11 hereof) :

"Where there is a known usage of trade, persons

"carrying on that trade are held to have contracted in

"reference to the usage unless the contrary appears, and

"the usage forms a part of the contract."

This, on any theory, is much too broad, because the

usage must be uniform, well established and reasonably

old, all of which elements are omitted.

Brittan vs. Barnaby, 21 How., 527.

Wilson vs. Bauman, 80 111., 493.

Means vs. Waple, 3 Houst, (Del.) 581.
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Group C. Miscellaneous rulings bearing on the

varying of the contracts contained in the bills of lading.

Under this heading we will discuss briefly several

disconnected rulings of the Court which we believe

were clearly erroneous and prejudicial.

I. (Assignment 44, page II hereof.) Captain Wil-

liams was called by the Nome Beach Company to prove

custom. He knew nothing of any of the facts involved

in the litigation; and it is not pretended that he was a

witness for any other purpose. As before shown, on

cross-examination, he said, in substance, that he didn't

intend to testify about custom.

"A. I have not said anything about the custom. I

"have not been asked.

"Q. I understood that you had.

"A. I do not know that I have. No man could

"afford—no shipper—to carry goods up there without

"getting his freight money prepaid and kept in his

"pocket.

"Mr. Jacobs. We move to strike that out as a volun-

"tary statement.

"The Court. I think that is a proper explanation.''

The defendant excepted to the ruling of the Court in

refusing to strike out this part of Captain William's

answer.

(Tr., p. 305.)

It is obvious that this testimony had some efifect with

the jury, and it is equally obvious that, aside from the
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technical error in permitting an irresponsive answer,

there was a prejudicial error in allowing the witness

to prove a usage by explaining that in his opinion no

man could afiford to do business unless such usage were

observed.

2. (Assignments 82 and 84, pages 11 and 12

hereof.) The Court, at the request of the plaintiff, in-

structed the jury:

"With reference to the claim miade for repayment of

"the freight money paid by the Alaska Exploration

" Company, the plaintiff claims that there was an ex-

" press contract between the parties that the freight

" should be considered as earned when the cargo was

" placed on board the vessel. This contention of the

" plaintiff is supported by the evidence of both parties

" to the contract."

The "both parties" referred to could only have meant

Captain Hibberd and Mr. Pennell, because there were

no other witnesses connected with either the Nome
Beach Company or the Alaska Exploration Company.

While in a vague way, Mr. Pennell testifies that he did

say something to Captain Hibberd about the subject

(Tr., p. 299), there is not a word in Captain Hibberd's

testimony to the effect that he made any such agree-

ment. He said, it is true, in response to a question as to

what the agreement was, "We considered the freight

earned when it went on board," but that clearly was

only Captain Hibberd's interpretation of the agree-
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ment, and he does not testify that anything was said

about the matter. We moved to strike out this answer

as not responsive to the question, "What was the agree-

ment," etc., but the Court allowed it to remain. (Ex-

ception 35.)

Assuming that a Federal Court can instruct as to mat-

ters of fact, we still believe it is error to instruct incor-

rectly as to what witnesses testified, which was the case

here.

3. (Assignment 85, page 12 hereof.) The same

comment applies to the instruction which is the basis of

assignment 85. The instruction objected to appears on

pages 12 and 13 hereof in full. We will not copy it

here at length. The substance of it was that if the jury

believed that Robie & Anderson on the one hand, and

Mr. Pennell on the other, understood that certain rights

arose out of the bill of lading, and the bill of lading did

not clearly express any intention on the subject, their

understanding is to prevail.

This is obno;cious on the ground that the bill of lad-

ing in this case was plain and had a well defined legal

signification, which could not be altered by any testi-

mony of the parties as to how they understood it. This

is not a suit in equity to reform that bill of lading.

Moreover, if it were, and the mistake arose not from the

bill of lading incorrectly stating what the parties in fact

agreed to, but from their misunderstanding its legal
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effect, no relief would be granted. But these questions

are not before us. We are on the law side of the Court.

Another difficulty here, even on plaintiff's theory, is

that neither Mr. Anderson, Mr. Robie nor Mr. Pennell

testifies that anything was said between them as to the

carrier's retention of freight. Mr. Pennell says, "The
" nature of the contract and the negotiations with Robie

" & Anderson were of a general arrangement of freight-

" ing their goods on the 'Catherine Sudden', in giving

" them space on board the vessel for that voyage."

(Tr., p. 290.)

Mr. Anderson says on cross-examination:

"Q. Did you make any other contract than that con-

" tained in this document, this bill of lading, which I

" will show you?

"A. No other written contract.

"Q. Did you make any other contract with these peo-

" pie, whether written or not?

"A. That was the condition, the bill of lading.

"Q. That is the only contract you had with them?

"A. Yes, sir."

(Tr., p. 269.)

Mr. Robie testifies, "I know nothing outside of the

regular bill of lading."

(Tr., p. 212.)

4. The instruction which is the subject matter of

Assignment 89 (page 13 hereof), is clearly erroneous.

The Court told the jury that the only question they had
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to consider in connection with the counter claims was

" whether or not the parties contracted that the freight

" money should be considered as earned when the goods

" were placed on board, or whether their contract was

" that the goods should be delivered at the port of des-

" tination before the freight should be earned." As a

matter of fact, all of the allegations in the counter claim

were by law deemed denied. Counsel never admitted

the non-delivery of the cargo, and in fact, much of his

ingenuity in the trial was devoted to keeping out evi-

dence tending to elicit the fact that the goods shipped

were not delivered.

Group D. Permitting Parol Evidence of Previous

Oral Negotiations to Vary the Contract Implied in the

Bills of Lading.

In this group we will discuss various errors, all

more or less directly connected with the Court's theory

that the written contracts contained in the bills of lad-

ing could be varied by parol testimony as to previous

oral negotiations.

Certain rulings on evidence in this connection form

the basis of Assignments 30, 31 and 38 (pages 13 and 14

hereof). Perhaps the Court's theory is well illustrated

by His Honor's refusal to give the instruction requested

by the Insurance Company which is the basis of Assign-

ment 67 (page 14 hereof), and by giving the instruc-
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tion which is the basis of Assignment 83 (page 15

hereof).

The requested instruction refused by the Court re-

ferred to in Assignment 67 is as follows:

"I instruct you that all preliminary negotiations on

" the subject matter of a written contract are deemed to

" be merged therein. Therefore, any agreement be-

" tween Captain Hibberd for the Alaska Exploration

" Company, and Mr, Pennell, as to the contract be-

" tween the Alaska Exploration Company and the

" plaintiff for the shipment of its coal, and the payment

" of the freight thereon before the execution of the bill

" of lading, is deemed to be merged in that bill of lad-

" ing, and the rights and liabilities of the parties are

" measured by the express and implied terms of that

" bill of lading without regard to the preliminary ne-

" gotiations or previous oral agreements, and the de-

" fendant's right to recover the freight prepaid by the

" Alaska Exploration Company to the owners of the

" 'Catherine Sudden', if otherwise perfect, is not af-

" fected by any agreement or understanding between

" Captain Hibberd and Mr. Pennell as to what would
" have to be done by the 'Catherine Sudden' in order to

" earn the freight."

The instruction given, which is the basis of assign-

ment 83, is as follows

:

"It is claimed, however, by the defendant that the bill

" of lading is the only evidence that can be received of
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*' the contract betwen the parties, and that the law im-

" plies a contract to repay freight money which has been

" repaid when the goods are not delivered. It is further

" claimed by the defendant that no evidence of the real

" intention of the parties can be received to change this

" legal implication, but I instruct you with respect to

" the claim made for the freight money of the Alaska

" Exploration Company that no particular form or

" solemnity of execution is required for a contract of a

" common carrier to transport goods; it may be parol

" or it may be in writing, and in either case it is equally

" binding. Evidence of an oral contract to carry goods

" is competent notwithstanding a bill of lading, and it

" is a question to be decided by the jury whether the

" understanding as detailed by the witness or the bill of

" lading expresses the agreement of the parties."

On this point, also, the case of De Sola vs. Pomares,

119 Fed. Rep., 373, is precisely in point. The Court

says

:

"The other question is whether a special agreement

" was made between the parties to the effect that the pre-

" paid freight was not to be refunded in any event.

" There is no contention that there was any written evi-

" dence of the shipping contract apart from the bills of

" lading, and they do not contain anything relating to

" such an agreement. They were stamped by the re-

" spondents with the words: 'Freight paid in New
" York,' which apparently amount to nothing more than
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" a statement showing the payment in advance, which

" would bring into operation the rule with respect to

" such freights being repayable if the consideration of

*' carriage should fail. There is no evidence to show
" that the words by usage in the particular trade to

" which the contract referred had any different mean-

" ing from what they would ordinarily import. It is

" contended, however, that there was a specific oral un-

" derstanding between the parties, prior to the delivery

'' of the goods, that a rule made by the respondents that

" they would not receive goods otherwise than upon

" freight being paid in advance and not to be returned

" in any event, should apply to these shipments. Tes-

" timony was taken out of Court, over proper objection,

" for the purpose of establishing such and understand-

" ing, but there is no competent evidence of the fact.

" Bills of lading, like other written contracts, are not,

" in the absence of fraud or mistake, neither of which is

" suggested in this case, open to change in their condi-

" tions by parol. {The Delaware, 14 Wall., 579, 602,

" 603, 20 L. Ed., 779.) This is not a case where some-

" thing in the minds of the parties was left unexpressed

" and with respect to which the contract is silent. It is

" in itself a complete instrument, which in connection

" with a firmly established rule of law, requires the re-

" payment of the freight paid in advance and not

" earned. It is not permissible, therefore, to consider

" parol testimony which might serve to entirely change
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" the nature of the contract in such particular. {God-

" kin vs. Monahan, 27 C. C. A., 410, 83 Fed., 116; As-

^^ sociation vs. Edwards, 51 C. C. A., 279, 113 Fed.,

445-

In the case of White vs. Ashton, 51 N. Y., 280, a

shipper sued a carrier for injury to goods, and having

failed to prove that they were injured by any event for

which the carrier would ordinarily be liable, attempted

to recover for lost insurance on the following ground

:

Although the bill of lading merely provided that the

goods were to be carried from Albany to Baltimore, the

plaintiff offered evidence of a parol agreement that the

vessel was to take the inside route, and ofifered to prove

that he had insured with that in view, and had lost his

insurance because of the deviation. The Court ex-

cluded the evidence, and said:

"On the trial he produced written evidence of the

" contract to transport, to wit, the bill of lading. This

" contract, however, contained no limitation as to the

" route to be taken by the vessel. It was simply a con-

" tract that the barley was to be 'delivered at the port of

" 'Baltimore in good order, the dangers of the sea ex-

" 'cepted.' This authorized the carrier to take either

" of several customary and usual routes. Such is the

" legal effect of the contract. (Angell on Carriers, Sees.

" 179,226.)

"Its effect was the same as if the provision had been

" inserted in the contract, that the carrier was at liberty
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" to take any customary or usual route, in his discretion,

"Such was the written contract; and it was not com-
" petent to vary it by parol evidence of a different un-

" derstanding. Its legal effect is as unassa'lable by

" parol as are its express terms."

Snow vs. Indiana B. & W. Ry. Co., 109 Ind.,

422; 9 N. E. Rep., 702.

"In bills of lading, as in all other written contracts,

there may, in the absence of express stipulations, be

implied obligations which result by necessary impli-

cation or construction from the very nature of the

contract itself. These obligations imported into the

contract by legal implication become as effectually a

part of the written agreements as though they were

expressed therein in terms, and can no more be varied

by verbal evidence than the express written stipula-

tion."

4 Am. & Eng. Encyc. of Law, (2nd Ed.), p.

541.

The Waldo, 2 Ware, 165; F. C. No. 17,056.

Hutchinson on Carriers, Sec. 126.

See:

Galveston H. & S. Ry. Co. vs. Silegman, 23 S.

W. Rep., 298 (Tex.).

Central Railroad & Banking Co. vs. Hasselkus,
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91 Ga., 382; 17 S. E. Rep., 838, ( a case pre-

cisely in point)

.

In the case of Fawkner vs. Lew Smith Wall Paper

Co., 88 Iowa, 169; 55 N. W. Rep., 200, it is said:

"The legal import of the contract determined that

" the wholesale price therein mentioned should be as-

" certained as of the date a demand and delivery of the

" goods was made. It was then impossible that in ad-

" vance of that time and at the time the contract was

" made, the parties could by parol ingraft upon it a

" provision inconsistent with the written contract, as in-

" terpreted by the law. As we have said, the rule pro-

" hibiting the introduction of contemporaneous parol

" evidence to add, to change or contradict a written

" contract is as clearly applicable when the effect of

" such evidence is to change the terms of the contract,

" as interpreted by the law, as when it contradicts or

" varies the express provisions of it."

See, also:

The Delaware, 14 Wall., 579.

Louisville E. & S. T. L. R. Co. vs. JFilson, 1 19

Ind., 352.

Esp.ey vs. Blanks, 9 Fed. Rep., 432.

The Golden Rule, 9 Fed. Rep., 334.

The Augustine Kobhe, 37 Fed. Rep., 696-699.

As to varying the legal effect of written contracts by
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evidence of parol agreements inconsistent therewith,

see:

Martin vs. Cole, 104 U. S., 30.

Godkin vs. Monahan, 83 Fed., 116.

We have argued in this subdivision on the assumption

that the attempt here was to vary an implied term of the

contract contained in the bills of lading, but we are

not forced to go that far. We insist that the effect of

the parol evidence objected to was to vary the express

provisions of the bill of lading. The Robie & Ander-

son bill of lading read, "to be delivered in like appar-

' ent good order and condition at the aforesaid port of

' Cape Nome (the dangers of the seas, fire and colli-

' sion excepted) unto Robie & Anderson, or assigns,

' freight having been prepaid at San Francisco for the

' said goods in U. S. Gold Coin $30 per ton, subject to

' the following conditions," etc., enumerating numer-

ous conditions which would exonerate the carrier.

(Tr., pp. 44-48.)

The Alaska Exploration Company bill of lading con-

tained substantially the same provisions (Tr., pp. 49-

51). In other words, the carrier states therein what it

will do, and what it has been paid for doing it. It is to

deliver the goods to the order of the shippers at the

port of Cape Nome, not to give space, as Mr. Pennell

testifies. Its payment is not for space, but for freight-
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age, and freightage is the reward to be paid for car-

riage. (C. C, Section 21 lo.)

The parol evidence was to the effect that the contract

was not for the transportation of goods, but for the pur-

chase of space on the vessel.

(Tr., pp. 290-291.)

Group E. Rulings as to Proper Interpretation of

the Contract in the Bill of Lading.

I. The Court refused to give the following instruc-

tion requested by the defendant:

"The provision in the bill of lading by which the

" owners of the 'Catherine Sudden' agreed to deliver

" the goods 'the dangers of the sea, fire and collision

" excepted,' only has the effect of relieving the carrier

" from liability to the shipper for the loss of the goods

" by a danger of the sea, fire or collision. It does not

" authorize the carrier to retain prepaid freight in case

" of the loss of the goods by any of such dangers. The
" implied agreement to repay prepaid freight in case of

" nonfulfillment of the contract of carriage, remains un-

" affected by that provision."

(Assignment 60, Tr., p. 356.)

This refusal is obviously wrong, because in the ab-

sence of such an instruction, the jury naturally might

believe that the carrier was not to lose its freight on ac-

count of a misfortune.
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The instruction properly stated the law.

Griggs vs. Austin, 3 Pick. (Mass.), 20.

The same argument applies to the Court's refusal to

give the instruction, w^hich is the subject matter of as-

signment 64.

(Tr., pp. 358-390.)

2. It appeared from the evidence that the goods of

Robie & Anderson, or such of them as arrived, constitut-

ing a large portion thereof, were sold in Nome at sal-

vor's sale, and that Robie & Anderson bought them in

for a substantial sum of money. On account of that

evidence, defendant asked the Court to instruct the jury

as follows:

''I further instruct you that if you find from the

" evidence that the goods of Robie & Anderson arrived

" at Nome in the possession of salvors who sold the

" same, and that Robie & Anderson bought in their

" goods at the salvor's sale, just as any other person

" might or could have done, this did not constitute a

" delivery of the goods by the Nome Beach Lighterage

" and Transportation Company to Robie & Anderson,

" in accordance with the contract between them, and

" did not entitle the plaintiff to retain the prepaid

" freight under the terms of the bill of lading, Defend-

ant's Exhibit No. i."

(Assignment 61. Tr., p. 357.)

As to this, we quote from Mr. Justice Story, in the



69

case of The Nathaniel Hooper, 3 Sumn., 542; Fed.

Cases No. 10032:

"In regard to the goods sold to pay the salvage, or

' moneys advanced to relieve the cargo from the salv-

' age, to the extent of the salvage, they are to be treated

' exactly as if they had been lost on the voyage ; for in

' the eye of the law it is a loss of them pro tanto, to the

' extent of the salvage ; and therefore no freight what-

' soever is due thereon."

In the case at bar, it was decided by the Admiralty

Court at Nome that the entire proceeds of the sale

should go to the salvors (Tr., pp. 318-206), a decision

which is probably without precedent in the annals of

adm.iralty.

See, also:

Dunnett vs. Tomhagen, 3 Johns, 154.

The Felona,2 Ware, 139; Fed. Cases No. 16912.

Post vs. Robertson, i Johns, 24.

Hopper vs. Burness, 3 Asp. Mar. Cases (N. S.),

149; I C. P. D., 137(1876).

In this connection, we call particular atention to the

recent English case, The Arno, 8 Asp. Mar. Cases (N.

S-)j 5 (1^95)) which is precisely in point.

See, also. The Cito, L. R., 7 Pr. Div. 5 (1881).

The same authorities will show that it was error to

refuse the instructions, which are the subject matter
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of assignments 62 and 65. See pages 17 and 18 hereof

where the same are copied in full.

3. The Court also refused to give the following in-

struction requested by defendant:

"The mere fact that the whole or some part of the

" Alaska Exploration Company's coal on the one hand,

" and of Robie & Anderson's merchandise on the other,

" arrived in specie at Nome in the hold of the *Cath-

" erine Sudden' does not constitute delivery at the ship's

" tackles. By a delivery at the ship's tackles is meant

" a delivery by the ship by means of its appliances

" alongside of the ship.

"Where the contract of carriage provides for deliv-

" ery at the ship's tackles, the owner or consignee of the

" cargo is not obliged to go down into the hold of the

" ship and pick out his cargo and separate it from the

" rest of the goods on board. He is entitled to have

" the ship-owner or his agents perform that service for

" him without extra cost (unless the contract provides

" for extra charge for this service, which the bills of

" lading in this case do not do)."

(Asignment 66. Tr., p. 359.)

This was error. It is elementary that the contract

of affreightment is an entire contract and includes not

only carriage but right delivery.

The Nathaniel Hooper, 3 Sumn., 542; Fed.

Cases No. 10032.



71

The Harriman, ii Fed. Cases, 599; S. C, 9

Wall., 161.

Abbot on Shipping, (13th Ed.), page 533.

Right delivery implies that the carrier shall separate

the shipper's goods from those of other shippers.

Warner vs. The Illinois, Fed. Cases, No.

17,184a.

The Middlesex, Fed. Cases, No. 9533.

The Eddy, 5 Wall., 481.

There had to be an offer to deliver, which the car-

rier had power to fulfill.

Taylor vs. Ins. Co. of N. A., 6 Fed. Rep., 410.

As to the meaning of delivery at the ship's tackles,

see:

Turnbull vs. Citizen's Bk. of La., 16 Fed. Rep.,

145.

The situation justifying the instruction was that the

vessel arrived without spars and had nothing to hoist

with or get the cargo out of the hold (Tr., p. 184).

She was in possession of salvors, and the carrier was un-

able to deliver the goods (Tr., p. 224).

Group F. Exclusion of the Books of the Alaska Ex-

ploration Company.

This group includes four assignments of error, which

appear in full on pages 19 and 20 hereof.
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The defendant was endeavoring to prove the non-

delivery of the coal shipped to the Alaska Exploration

Company. Mr. Harkinson, who was the bookkeeper

of that company at Nome, and at its place of business at

the time of the arrival of the "Catherine Sudden" and

for sometime after, was on the stand. He testified that

no coal arrived, to his knowledge. The books of the

Nome branch of that company were produced, and he

showed an account therein, which, in the regular course

of business would contain all supplies and things pur-

chased in San Francisco for the Nome office. We of-

fered in evidence that account to show that no charge

v/as made for coal. It was proved that the ledger

w^as kept at Nome ; that the transactions were entered

during a certain portion of that period by Mr. Harkin-

son; that it was correctly kept, and we offered to prove

that the entries were made every day as the transac-

tions occurred, which offer was objected to, and the ob-

jection sustained (Tr., p. 260, assignment 22). The

Court would not permit evidence, even of a part of the

account, which part covered the period involved and

was entered wholly by the witness. This was clearly

wrong.

Ford vs. Cunningham, 87 Cal., 209.

Group G. As to the Sue and Labor Claus,e.

The policies in suit contained the usual clause "in

" case of any loss or misfortune resulting from any peril
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"-insured against, the party insured hereby engages for

" himself or themselves, his or their factors, servants

" and assigns, to sue, labor and travel, and use all rea-

" sonable and proper means for the security, preserva-

" tion, relief and recovery of the property insured or

" any part thereof, and also to use all proper and legal

" means to recover, through general average, or other-

" wise, from the parties interested in freight or cargo,

" either or both, any and all sums due to the vessel or

" its owners on account of sacrifices, losses or expenses

" incurred for the general safety or the common good,

" to the charges whereof this company will contribute

" in proportion as the sum insured is to the whole sum
" at risk; nor shall the acts of the Insured or Insurers

" in recovering, saving and preserving the property

" insured, in case of disaster, be considered a waiver or

" an acceptance of an abandonment."

(Tr., pp. 19 and 20.)

One of the defenses was a breach of this provision

of the policy. Such a provision is a warranty (Cal. C
C, Sec. 2608).

The loss was caused by the sale of the vessel. It

was proper to sell her, if at all, because she was without

means of locomotion and could not seek safety in case

of storms. The reason that she was in this condition

was that the captain caused the rigging to be cut away

(Tr., p. 133) in order to save the steam launch and

lighters belonging to plaintiff which were on deck (Tr.,
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p. 221), and two masts snapped in consequence thereof,

and the other was cut (Tr., p. 221). For the same

purpose, the dead lights of the ''Sudden" were

broken in (Tr., p. 314). Considering the situation

of the ship and the liability of storms at Nome, this

rendered the vessel a wreck, and was probably the only

justification for selling her (Tr., pp. 202-203).

We offered to prove that this launch and lighterage

plant was of great value (Tr., p. 89), and, in fact, some

evidence to that effect came into the case, though the

Court's intention was to rule out all evidence of that

kind (Tr., pp. 182-183). It was admitted that

the launch and lighterage plant belonged to the plain-

tiff. The result is that it was the plaintiff's duty to ob-

tain a proper adjustment by which it would be charged

by way of general average for the sacrifice of the ship

for the benefit of this launch and lighterage plant. It

did nothing of the kind and, in fact, it appears through-

out the evidence that nothing was done by the plaintiff

to attempt to settle with the salvors, or in any way to save

the wreck or mitigate the loss. There were numerous as-

signments of error based on the exclusion of evidence

showing a breach of the warranty contained in "the sue

and labor clause," but we will not particularize, because

the Court gave a general instruction that there was no

evidence in the case to support a finding that the plain-

tiff failed to comply with it, and the Court also excluded

all evidence showing the value of this lighterage plant

I
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on the offer of counsel for the defendant to prove it, and

to follow it up by proof of a breach of the clause (Tr.,

pp. 89-90) . Of course, if the vessel was made a wreck

by acts voluntarily done to save the plaintif^f's property,

the plaintiff would have to contribute by way of gen-

eral average, and it was its duty to take the appropriate

steps to adjust this general average.

See:

Greeley vs. Tremont Insurance Company (per

Shaw, C. J.), 9 Cush. (Mass.), 415.

Maggrath vs. Church, i Caines' Reports, 196-

215 (per Kent).

Montgomery vs. Mutual Marine Insurance Co.,

L. R. (1902), I K. B., 734, a case precisely

in point.

Potter vs. Providence Washington Insurance

Co., 4 Mason, 298 ; Fed. Cases 1 1,336.

Jumel vs. The Maine Insurance Company, 7

Johns, 412, 424 (per Kent).

Of course, the incidental and necessary consequences

of a general average sacrifice must be made good by

contribution, as well as the intended consequences.

Caze vs. Reilly, 3 Wash., C. C, 298; Fed. Cases

No. 2538.

2 Parsons on Marine Insurance, page 232.
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The Columbian Insurance Company vs. Ashby,

13 Peters, 331.

We think that it is clear that the Court erred in re-

fusing to give the requested instruction, which forms

the basis of Assignment 49.

"In accepting the policies of insurance on w^hich it

" bases its claims in this case, the plaintiff agreed that

" 'in case of any loss or misfortune resulting from any

" 'peril insured against,' it and its factors, servants and

" assigns w^ould 'sue, labor and travel and use all rea-

" 'sonable and proper means for the security, preserva-

" 'tion, relief and recovery of the property insured, or

" 'or any part thereof, and also to use all proper and

" 'legal means to recover through general average, or

" 'otherwise from the parties interested in freight or

" 'cargo, either or both, any and all sums due to the ves-

" 'sel or its owners on account of sacrifices, losses or ex-

" 'penses incurred for the general safety or the common
" 'good,' and the insurance company agreed to contrib-

" ute toward the expense of such endeavors.

"The defendant claims that the plaintiff did not ful-

" fill this agreement; that it was the duty of the plain-

" tifif and its officers and representatives to attempt to ad-

" just the salvage claim of the 'Corwin' and her owners,

" officers and crew, and, if possible, to prevent the sale

" of the 'Catherine Sudden,' and that nobody on be-
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" half of the plaintiff undertook to make any effort to

" do so.

"I instruct you that it was the duty of the plaintiff to

" make every reasonable and proper effort to save the

" ship from sacrifice, and if 3^ou find from the evidence,

" that it failed to do so and that the vessel was sacrificed

" through such failure, your verdict must be against

" the plaintiff on its claim for insurance."

(Tr., p. 350. Assignment 49.)

If this is not the law, the "sue and labor clause" is ab-

solutely unavailing to afford any protection to the in-

surer, and its only effect is to make him liable in case the

assured does not incur expense in an attempt to save the

property.

Without entering into any extensive discussion of the

general principles involved in the "sue and labor

clause," it is obvious that it is a reasonable and, in fact, a

necessary precaution on the part of the insurer to re-

quire the insured to do everything within his power to

minimize the loss, and that is the main purpose of the

insertion of this clause in policies. The Court, how-

ever, refused to pay the slightest attention to it.

Group H. As to Seaworthiness.

(i.) The "Catherine Sudden" was injured by com-

ing in contact with a moving floe while trying to get

from one opening in the ice to another. (Tr., p. 71.)

Such ice was to be expected in such latitudes at that
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time of the year. (Tr., p. 195.) Captain Simmie,

when asked if she was a properly constructed vessel to

undertake a voyage in the Bering Sea at a time when

floating ice was to be expected, said: "I don't think so.

" If she was mine, I don't think so," to which the wit-

ness added the following before signing the deposition,

" If I was building a vessel for the purpose of going

" through the ice, I should construct her differently as

" to sheathing. Q. Then you don't think she was a

'' properly constructed vessel for a voyage of that char-

" acter under those conditions? A. Not to go through

" the ice."

(Tr., p. 95.)

Captain Mason testified that the ''Jeannie," "Nome

City" and "Portland" were sheathed.

(Tr., p. 196.)

In view of this testimony and other evidence tending

to show that the "Catherine Sudden" was not a safe ves-

sel for that trip starting at that time, the defendant re-

quested the Court to give this instruction:

"To be seaworthy it was necessary that the vessel

" should be reasonably fit to perform the services and

" encounter the perils of the voyage to Nome.

"The 'Catherine Sudden' started on her last voyage

" on April 28, 1900. If from the evidence you find that

" starting on that date, it was to have been expected that

" she would encounter ice on the way, the 'Catherine

" Sudden' was not seaworthy for that voyage unless she
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" was reasonably fit to encounter the perils, if any, aris-

" ing out of the presence of such ice. It is not sufficient

" for her to have been a safe enough ship to make some

" other voyage, or even safe enough to go to Nome later

" in the season, when there was no ice. She was not sea-

" worthy unless she was reasonably fit to go to Nome
" at that time."

(Tr., p. 353. Assignment 54.)

By the terms of the policies sued on the provisions of

the Civil Code of California were incorporated therein.

(Tr., pp. 10-18.) The Civil Code, Section 2682, de-

fines seaworthiness: "A ship is seaworthy when reason-

" ably fit to perform the services and to encounter the

" ordinary perils of the voyage contemplated by the

" parties to the policy."

See also, Section 2683, Subdivision i.

Clearly, "to be reasonably fit to encounter the or-

dinary perils of the voyage" to Nome from April to

June, when floating ice was to be expected, a vessel

should be so constructed as to be safe in passing through

fields of floating ice. The instruction above requested

simply emphasized the proposition that seaworthiness

has reference to the particular voyage contemplated,

and such a doctrine is precisely what is intended by

Section 2682 of the Civil Code.

We emphasize this because we did not contend that

the vessel was generally unseaworthy, but only that she

was not seaworthy for a Nome voyage starting in April.
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In the case of Dixon vs. Sadler, 5 M. & W., 405,

Baron Parke said:

"In the case of an insurance for a certain voyage, it

" is clearly established that there is an implied war-

" ranty that the vessel shall be seaworthy, by which it

" is meant that she shall be in a fit state as to repairs,

" equipment and crew, and in all other respects, to en-

" counter the ordinary perils of the voyage insured, at

" the time of sailing upon it."

In Phillips on Insurance, Vol. i, Third Edition, Sec-

tion 720, it is said

:

"The requisites to seaworthiness depend upon the in-

tended use and service of the vessel."

In The Aggi, 93 Fed. Rep., 484, 490, it is said

:

"The requirement of 'seaworthiness' intends that the

" ship shall be in a fit state as to repair, equipment, crew

" and in all other respects, to encounter the ordinary

" perils of the contemplated voyage."

To show to what extent seaworthiness refers to the

necessities of the particular voyage contemplated, we

refer to the case of The Giles Loring, 48 Fed. Rep., 463,

470, where it was held that a vessel was unseaworthy

because the owners failed to provide against the con-

tingency of the death of a captain on a voyage to the

Gold Coast, by employing a mate competent to take his

place in that event.
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Cobb and another vs. The New England Mutual

Marine Insurance Co., 6 Gray (Mass.), 192.

Adderly vs. American Mut. Ins. Co. of Balti-

mor,e, Taney, 126; Fed. Cases No. 75.

/ Parsons on Marine Insurance, page 376.

Barber on Insurance, Sec. 108.

In Bell vs. Reed, 4 Binney, 127, it w^as said:

"To determine the question of seaworthiness the na-

" ture of the voyage is to be considered. It requires a

" different strength of vessel, and different furniture

" and equipment, to make a long voyage, and a short

" one ; to navigate the ocean, a lake, and a river."

A doctrine which we deem somewhat analagous to

that for which we contend, is that when a ship under-

takes to carry a particular kind of cargo, she must be

seaworthy with reference to that cargo, which includes

being equipped with the proper appliances for the safe

handling thereof. This doctrine is well established, and

was announced by the United States Supreme Court in

the recent case of Martin vs. Steamship Southwark, 191

U. S., I ; 24 Sup. Ct. Rep., i.

(2.) Assignment 55 is based on the refusal of the

Court to instruct as follows

:

"If the 'Catherine Sudden' was not a reasonably fit

" and safe vessel to go to Nome on a voyage commenc-
" ing on April 28, 1900, the plaintiff cannot recover on

" its policies even if you should find that the vessel
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" would have met with the same disaster had she been

" seaworthy. The question for you to decide in this

" connection was not whether the ship was lost because

" she was unseaworthy, but whether, in fact, she was
" seaworthy."

(Ar., pp. 353-385-)

This instruction was necessary, because one unin-

formed as to the law would naturally say that it would

be immaterial as to whether a vessel was seaworthy or

not, provided she would have been lost in the same man-

ner even if she had satisfied all the requirements of sea-

worthiness, and in the case at bar, there is some testi-

mony to the effect that even if the vessel had been con-

structed as we claim she should have been, nevertheless,

she would have been damaged by the ice. Accordingly,

it was necessary to give an instruction based on the

proposition which we deem elementary, that if the ves-

sel commenced her voyage in an unseaworthy condition,

that constitutes a defense in a suit on an insurance pol-

icy, notwithstanding the fact that the loss was attribut-

able to an entirely different cause.

Seaworthiness is a condition precedent; without it,

the policy never attaches.

"It is not material that the loss did not result from

" unseaworthiness where there is a breach of the im-

" plied warranty."

ig Am. & Eng. Encyc. of Law, fand Ed. J, page

ion.

%
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(3-) The Court refused to give the instruction which

is the subject matter of Assignment 56 (copied in full on

pages 22 and 23 hereof)

.

We will not quote the requested instruction in full.

Its substance was, that if the "Catherine Sudden" was

unseaworthy, "her owners cannot escape the conse-

" quences by showing that other vessels no more sea-

" worthy made the same trip. The fact that these were

" willing to take excessive risks to get to Nome at the

" beginning of the season, if you find such to be the fact,

" does not excuse the plaintiff if you find its vessel was

" not reasonably safe for that voyage at that time."

(Tr., p. 354-)

That this instruction correctly states the law will not

be questioned. The reason for asking it was that much

emphasis was laid throughout the trial on the fact that

other vessels no better than the "Catherine Sudden"

made the voyage safely. It is a matter of common no-

toriety that in the early days of the gold excitement,

first at the Klondike and afterwards at Nome, all sorts

of unfit craft, "Klondike coffins" as they were common-

ly called, were engaged in the Northern trade, to the

great profit of their owners and the discomfort of the

adventurers who patronized them, but the fact that they

were numerous and profitable did not render them sea-

worthy.

Group I. Regarding the Consideration paid by the

Insurance Company for the Assignments.
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Robie & Anderson and Levi Strauss & Company, on

the one hand, and the Alaska Exploration Company, on

the other, assigned their claims against the plaintiff to

the Insurance Company (Tr., pp. 227, 228, 261, 262).

The genuineness of the assignments was in no way dis-

puted. Nevertheless, the Court allowed, over our ob-

jections, questions to be propounded to the witness

Robie, tending to prove that he got nothing from the

insurance company for the assignment. Of course,

such evidence prejudiced the defendant before the jury

in asserting a counter claim based on that assignment,

and that, obviouslv, was the only purpose of the ques-

tion. As the title of the Insurance Company was such

as to protect the plaintiff from further liability on the

same claim in case of payment, the plaintiff had no con-

cern in the question of what consideration passed from

the insurance company to the assignors.

Giselman vs. Starr, 106 Cal., 651, 657.

Iowa and Cal. Land Co. vs. Hoag, 132 Cal.,

627, 630.

This is the basis of Assignments 15 tnd 16, copied in

full on pages 23 and 24 hereof.

In order to correct this matter and to remove what-

ever prejudice it might have created, and also to meet

an argument frequently made in the course of the trial

that the Insurance Company was not compelled to pay

these claims, or at least that of the Alaska Exploration
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Company, the defendant requested the Court to in-

struct the jury as follows:

"Whatever rights Robie & Anderson, on the one

hand, and the Alaska Exploration Company on the

other, had against the plaintiff, passed to the defend-

ant by their respective assignments.

"You need not concern yourself with the question

whether or not the Insurance Company was compelled

to pay the losses under its policies to Robie & Ander-

son, and the Alaska Exploration Company respec-

tively, for if the Insurance Company paid a loss which

it did not have to pay, this fact cannot be used against

it by the plaintiff provided only Robie & Anderson

and the Alaska Exploration Company, or either of

them, had a claim against the plaintiff to recover pre-

paid freight at the time of their respective assign-

ments."

(Tr., p. 354. Assignment 57.)

That the instruction should have been given is appar-

ent from the case of Pearse vs. Quebec Steamship Com-

pany, 24 Fed. Rep., 285.

Group J. Admitting Evidence of the Doings of

Mr. Gollin and of his Connection with the Board of

Marine Underwriters as Binding on the Defendant.

This group of assignments relates to an attempt made

by the plaintiff to bind the defendant by Mr. GoUin's

consent to the first sale of the "Catherine Sudden" and
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her cargo, and, furthermore, to bind the underwriters

by the acts (or rather the omissions) of Mr. Gollin and

an attorney whom he said he employed.

Mr. Edmund L. Woods, Secretary of the Board of

Marine Underwriters, testified that the Frankfort Ma-

rine Insurance Company was at that time a member of

the Board. He then produced copies of the appoint-

ment of Mr. Gollin and his instructions. When these

were offered in evidence, defendant objected on the

ground that "no authority was shown on the part of the

" Board of Marine Underwriters to bind the Frank-

" fort Marine Insurance Company by any such instruc-

" tions to Mr. Gollin, the organization of the Board of

" Marine Underwriters not having be,en shown here,

"and the extent of its authority to hind its members,

" and the purposes for which it was organized not hav-

" ing been shown"

The Court overruled this objection and admitted sev-

eral communications between Gollin and Woods.

The sale referred to was a very unfortunate one, to

put it mildly, because it ended in the Corwin Trading

Company, the salvors, obtaining possession of prac-

tically everything that was sold, the ship owners and

the underwriters getting nothing.

Mr. Gollin, over our objection, was permitted to

testify that he employed Mr. W. M. Willett to repre-

sent the underwriters in the salvage proceedings, which

were taken after the Court set aside the first sale of the
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"Catherine Sudden," and the Court, over our objec-

tion, instructed the jury that the underwriters were

represented by Mr. Willett in that proceeding. The

record of those proceedings shows that Mr. Willett did

nothing, except to admit service of certain papers.

These rulings are the basis of Assignments 8, 9, 11 and

78 (Tr., pp. 112, 116, 163, 365). (Pages 24 and 25

hereof.)

It appeared that there was an organization called

the San Francisco Board of Marine Underwriters. It

also appeared that the defendant was a member there-

of, but what was the purpose of that organization, and

to what extent it could bind its members, did not ap-

pear. Certainly the Court cannot take judicial notice

of the organization and purposes of the San Francisco

Board of Marine Underwriters. The name, even if

significant, might be appropriate for an organization

formed to collect information regarding marine risks,

or to discuss problems and practices involved in marine

insurance, or for a hundred other purposes.

Surely, the mere fact that any one belongs to a volu-

tary organization is not sufficient to bind him by every-

thing that may be done or omitted by an agent of that

organization, no matter how far removed from the

purposes thereof the act or omission of the agent may

be.

This involves only the first principles of the law of

agency. A corporation or voluntary association can
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only be said to be an agent for the purpose of binding

its members by acts done within the scope of the objects

of the incorporation or association. A fortiori, is this

the case with an agent or employe of such an associa-

tion or corporation.

Ordinarily, when an attempt is made to bind a per-

son by the act, declaration or omission of another party,

it is necessary first to prove some connection between

them by which one had the power to affect the other

(C. C. P., Sec. 1848). Here, however, that fudamental

rule was overridden in spite of our protests. The

proposition seems so elementary as to be unworthy of

the citation of authorities. However, we refer to a

case at hand, Volger vs. Ray, 131 Mass., 439.

In this connection, it is interesting to notice that when

first informed that Mr. Gollin claimed to be acting

for it, the defendant denied his right to do so (Tr., p.

149).

MISCELLANEOUS RULINGS.

Under this subdivision, we will discuss as briefly as

possible, a number of ruling, which cannot be grouped,

I.

(Assignment 68, Tr., p. 360.)

The Court refused to instruct the jury:

''Freightage, or freight, as it is more commonly
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" called, is the reward, if any, to be paid for the carriage

" of cargo."

This definition is correct (Civil Code, Sec. 21 lo).

Brittan vs. Barnaby, 21 Howard, 527; 16 L. Ed.,

177-179.

It was proper to instruct the jury as to the meaning

of this word, because it was used throughout the trial,

and appears in the bills of lading; and it is a matter of

comtmon knowledge that the average person under-

stands it to mean only cargo.

II.

The subject of Assignments 39 and 40 is the permis-

sion given by the Court to Mr. Pennell to testify as to

some conversations between himself and an unidenti-

fied person in the office of the Alaska Exploration Com-

pany (Tr., pp. 291 to 294). This occurred after the

rights and liabilities of the parties were fixed by the bill

of lading. Were we to go to the extent of permitting

these to be affected by a mere conversation, it is clear

that some authority would have to exist on the part of

this unidentified person to bind the Alaska Exploration

Co. None was shown. Surely, a corporation and its

assignees are not to be prejudiced by everything that

any person who happens to be in its office chances to

say about its business.
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III.

The Court should have instructed the jury, as de-

fendant requested, to the effect that: "A witness false in

"one part of his testimony, is to be distrusted in others."

(Assignment 47, Tr., p. 349.) We argued, and still

claim, that Anderson and Simmie testified falsely.

At any rate, the instructions should have been given.

Cal. Code of Civil Procedure, Section 2061,

Subdivision 3.

IV.

The plaintiff introduced in evidence its preliminary

"proofs of loss," consisting of numerous documents and

certificates, as part of its case. While they were prop-

erly admitted in evidence to show a compliance with

one of the conditions in the policy, that the plaintiff

should furnish proofs of loss and of interest, they were

not evidence of the facts contained therein and were

ex parte statements prejudicial to the defendant. We
asked the Court to limit the effect of this evidence by in-

structing the jury that they were to pay no attention to

the statements contained in these documents (which we

specified) as evidence of the matters there stated; that

they were competent only to show that the plaintiff had

complied with the requirements of the policy that it

should furnish proofs of loss and of interest. The re-

quested instruction appears in full on page 27 hereof,
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to which we refer, also in the transcript at page 349.

This forms the basis of Assignment 48.

The instruction requested should have been given.

The rule is laid down in Volume 16 (2nd Ed.) Ameri-

can & English Encyclopaedia of Law, page 968, as

follows

:

"Preliminary proofs of loss, death or injury furnish-

" ed to the insurer by the insured in compliance with

" the stipulation in the policy, are admissible to show

" that they were furnished in compliance with such

" stipulations, but not to prove any of the facts set forth

" therein, they being mere ex parte statements."

A large number of authorities are cited to sustain the

text. We have not examined all of them, but will

refer to those which we have.

In the case of Phoenix Insurance Company vs. Law-

rence, 4 Met. (Ky.), 9; 81 Am. Dec, 521, 525, the

Court said, in respect to such proof:

"Eggleston's afiidavit was admissible to prove such

" compliance, but for no other purpose; and the Court

''below should have so inform.ed the jury.''

Travelers' Insurance Company vs. Sheppard,

85 Ga., 751; 12 S. E. Rep., 18.

Neese vs. Farmers' Insurance Company, 55

Iowa, 605 ; 8 N. W. Rep., 450.

Foster vs. Fidelity and Casualty Company of

New York, 99 Wis., 447; 75 N. W. Rep., 69.
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Pfinn Plate Glass Insurance Co. vs. Spring

Garden Insurance Co., 189 Pa. St., 255; 42

Atl. Rep., 138.

Howard vs. The City Fire Insurance Co., 4

Denio, 502-508.

V.

The Court excused Mr. Russell W. Osborne from the

jury. Mr. Osborne was excused substantially because

he was in the insurance business. His examination ap-

pears on pages 60 to 62 of the transcript. He said that

while he found that most litigation against insurance

companies was not founded on justice, and had in a

general way a prejudice against such litigation, he said

he would not be prejudiced in favor of the insurance

people in this case; that he had no business connection

with them, and that, if sworn, he would act according

to the instructions of the Court. There seems to have

been no valid reason for excusing Mr. Osborne, espe-

cially in view of the fact that there were several ship-

ping men retained on the jury, the litigation being

between shipping and insurance people. This is the

subject matter of Assignment No. i. (See Tr., pp. 62-

374-)

VI.

Here we will discuss Assignments 2 and 3 (See Tr.,

pp. 64-65.)
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In order to prove seaworthiness, the plaintiff called

O. F. Bolles, United States Inspector of Hulls at San

Francisco, as a witness, and Mr. Bolles produced a copy

of a certificate that he had given for the "Catherine

Sudden." The certificate was sufficiently plain, and

spoke for itself, and stated that permission was given

" to navigate the waters of the Pacific Ocean" (Tr., p.

64). In order to enlarge on this certificate, Mr.

Bolles was asked whether that included the Bering

Sea. The defendant objected and the Court overruled

the objection, and the witness answered that it did, and

over a similar objection he answered that it was intend-

ed to include the Nome trade (Tr., p. 65). This cer-

tificate should have been allowed to speak for itself.

What constitutes the Pacific Ocean is a matter of geog-

raphy, of which the Court would take judicial notice,

and might instruct the jury, if requested (C. C. P.,

1875, subdivision 3).

The only basis for admitting such a document in evi-

dence is that it is made in the performance of an official

duty. If any liability rests upon an inspector, we are

sure that if he licensed a vessel to navigate the Pacific

Ocean, which was fit for that service, but not to encoun-

ter the ice in Bering Sea, he would have a sufficient de-

fense by standing on the language of his certificate.

Therefore, the certificate should not be evidence beyond

its precise terms.
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VII.

We will here discuss Assignment 4; that is, the

Court's ruling in sustaining plaintiffs objection to our

question on cross-examination of the witness Simmie:
" Q. If he (the Captain) testified, ' I cut away the rig-

'' 'ging and let her masts go out of her, and let them

" 'roll o& as much as they would; I supposed that she

" 'would go down, and if she went down with the masts

" and yards on her, she would carry everything with

"'her. Q. And you cut off her masts? A. Yes, sir,

" 'I cut them ofif,' the captain was inaccurate, was he?"

(Tr, p. 80.)

The witness Simmine was on board the "Catherine

Sudden" at the time of the loss, and was the principal

witness called by the plaintiff to prove the loss. We
had a right to show that the loss became a total loss

through the voluntary act of the captain. The wit-

ness, in response to a previous question, "The captain

" cut away the rigging, did he not, to let go of your

" lighterage plant?" testified that he was positive that

the captain did not. The writer had in his hand in

view of the Court and counsel, a transcript of the testi-

mony of Captain Panno in a State Court involving this

question. The captain, in his letter to the Nome Beach

Company (Tr., p. 127) said that he did this very thing.

But, aside from that, where a witness on cross-examina-

tion, says that he is positive of a certain occurrence, we

think it only fair and within the limits of proper cross-
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examination, to test his certainty by asking him if he

would still be positive were it to appear that he was con-

tradicting the sworn testimony of another person who

ought to know.

VIII.

The deposition of P. H. Mason was taken de bene

esse. Such a deposition cannot be used unless the wit-

ness is beyond the reach of process or unable to attend

the trial; and the burden of proving these facts is on

the party offering the deposition in evidence.

"In all these cases, except where the witness lives at

" a greater distance than one hundred miles, it will be

" incumbent on the party for whom the deposition is

" taken to show at the trial that the disability of the

"witness to attend personally continues; the disability

" being supposed temporary, and the only impediment

" to a compulsory attendance. The act declares, ex-

" pressly, that unless the same (that is the disability)

" shall be made to appear on the trial, such deposition

" shall not be admitted or used in the same."

The Patapsco Insurance Company vs. Southgate, et

al., 5 Peters, 604, cited with approval on this point in

Whifford vs. Clark, 119 U. S., 522.

Bowie vs. Talbot, i Cranch, C. C, 247; F. C,

1732.

Banert vs. Day, 3 Wash., 243.
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The deposition of P. H. Mason was not taken on the

ground of residence beyond one hundred miles, but

the cause of taking said deposition was stated to be that

the said witness was bound on a voyage to sea and would

go out of the Ninth Circuit, Northern District of Cali-

fornia and to a greater distance than one hundred miles

from San Francisco, the place of trial (Tr., p. 191).

Counsel has claimed that the stipulation under which

this deposition was taken permitted its use in evidence

without showing that the witness was unable to attend

or was beyond the reach of process. The stipulation,

however, provided only that the deposition might be

taken in shorthand and afterwards reduced to typewrit-

ing, and further stipulated that the reading over of the

deposition to the witness and the signing thereof was

expressly waived (Tr., pp. 191-192), the latter provi-

sion being obviously to permit the witness to start on his

voyage without delay. There is nothing in the stipula-

tion providing that the deposition may be read whether

the witness can be produced or not, nothing changing

the burden of proof, which rests on the party offering

the deposition. The stipulation by its very terms pro-

vides for taking a deposition de bene esse; that is, con-

ditionally, yet it is claimed that the very stipulation

which provides for the taking of a conditional deposi-

tion, dispenses with the condition and permits the depo-

sition to be read in evidence whether the condition is

shown to be fulfilled or not.
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Proof of efforts to find a witness is usually required
'

to be made by affidavit.

Penns vs. Ingraham, 2 Wash. C. C, 487,

and a subpoena should be issued.

"It has been decided by this Court, and such un-

" doubtedly is the law, that a deposition taken de bene

'^ esse, cannot be read, unless the witness appears to have

" been served with a subpoena, and it does appear, that,

" from some sufficient cause, he cannot attend."

Brown vs. Galloway, Pet. C. C, 291.

Read vs. Bertrand, 4 Wash., 215.

The requirement that a subpoena should be issued

can be dispensed with, if at all, only on clear proof that

the witness is at the time of the trial beyond the reach

of process or unable to attend.

Park vs. Willis, i Cranch C. C, 357.

Leatherberry vs. Radclijfe, 5 Cranch C. C, 550.

As showing the amount of proof necessary, we quote

from Stein vs. Bowman, 13 Pet., 209, 223 :

"To lay the foundation for reading this deposition,

" John Rist, who represents himself to be the agent of

" the plaintifT, swore that the witness left Louisiana be-

" fore the commencement of this suit, and ascended the

" Mississippi, with the intention of going to Ohio, and
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" that since then he has not heard from him, although

" he has made inquiries.

"This does not amount to that degree of diligence,

" which the law requires to introduce secondary evi-

" dence, and such was the deposition offered.

"The plaintiff might have taken out a subpoena, the

" return of which not served, would have been better

" evidence that the witnsss was not within the judicial

" district."

Pettibone vs. Derringer, 4 Wash., 215.

In the case at bar no evidence was offered to account

for the witness's absence. Plaintiff's counsel stated that

the last he heard of Mr. Mason, he was in Seattle (Tr.,

p. 192). If this statement can be considered as evi-

dence at all, it does not show that Mason was beyond

the reach of process at the time of the trial, nor does it

show due diligence on the part of the plaintiff to ascer-

tain his whereabouts.

IX.

We will here discuss Assignment 18, the subject of

which was the overruling of defendant's objection fo a

question propounded by plaintiff's counsel to the wit-

ness Hibberd, "Q. What did he. tell you?" (Tr., pp.

247-376).

Counsel had brought out on his cross-examination

that Captain Humphreys was operating the plaintiff's
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steam launch "Dorothy," and the barges which had

been shipped up on the "Catherine Sudden" when Cap-

tain Hibberd arrived in Nome, shortly after the arrival

of the "Catherine Sudden." After eliciting that, the

witness was asked whether Captain Humphreys told

him in what manner he was operating them and for

whom. This was objected to, and the objection was

overruled and an exception was taken, and then coun-

sel asked, "What did he tell you?" This was objected

to on the ground that it was hearsay, res inter alios acta,

incompetent, and not binding on the insurance com-

pany. The answer was, "He said he was operating

" them to secure some money that he had advanced for

" salvage on the 'Dorothy' and the lighters. After

" he had made what he had advanced, he would turn

" them over to the Nome Beach Lighterage and Trans-

" portation Company." This was clearly error.

In conclusion, we apologize for the length of this

brief, but it was necessary on account of the numerous

points involved. We urge them in good faith and in

the belief that every contention here made is well

founded in law, and that these propositions did not re-

ceive ample consideration at the trial. His Honor,

Judge Morrow, had not the benefit of argument on any

of these points, though on several occasions, counsel re-

quested permission to present authorities, which the

Court (we assume on account of the crowded state of

the calendar) declined to hear.
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We earnestly submitfhat the judgment be reversed

and a new trial ordered.

FROHMAN & JACOBS,
Attorneys for the Plaintiff in Error.
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In the United States Circuit Court, District of M'ashinyton,

Western Division.

T. S. HULL,
Plaintiff,

vs.

NO'RTHEiKiN PACIFIC RAILWAY I

COMPA'NY (a Corporation),

Defendant.

Complaint.

Now comes the above-named plaintiff, and complain-

ing of the defendant Northern Pacific Railway Company,

says

:

I.

That the plaintiff is a citizen and resident of Tacoma,

Pierce County, Washington, That the defendant is at

this time and wa^ at all the times herein mentioned a

corporation organized under the laws of the State of

Wisconsin, owning and operating railroad shops at

Tacoma, Pierce County, Washington, for the purpose of

building, constructing and repairing railroad cars, loco-

motives and equipments.

IL

That on the 25th day of November, 1902, and for a

long time prior thereto the defendant had large and

extensive shops at South Tacoma, with the various de-

partments necessary for the construction and repair of
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cars and its railroad equipmieuts, all included within

an extensive enclosure. That in the said enclosure said

defendant had a large space called a lumber-yard, used

for the purposes of receiving, unloading and piling tim-

bers and lumber for use in its woodworking shops con-

nected therewith, in building and repairing said equip-

ments. That the said lumber yard and woodworking

department was under a foreman who had charge of

and control of men at work in the said woodworking

department and lumber-yard, and who had power to

discharge the said men and who had general superv isiou

and care of the men at work in the unloading and piling

of the lumber and taking the same as needed in the

woodworking shop. That the said men were hired by

the superintendent of the said shops.

That along and through the said lumtber-yard the said

defendant had, on said date, and for a long time prior

thereto, several railroad tracks for the purpose of haul-

ing the cars loaded with lumber, and receiving the

lumber and timbers into the said yard. That immed-

iately north of the said woodworking shop were tracks

number eight (8) and nine (9). That it was usual and

customary to pile the said lumber and timbers so re-

ceived at the said lum'ber-yard at the east and west

sides of the said tracks number eight (8) and nine (9),

and to leave the space between the said tracks number

eight (8) and nine (9), open and free and clear for the

convenience of handling the lumber and timbers from

t he piles onto the trucks to be hauled into the said wood

working shops.
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That in building and repairing cars and equipments, j

the said defendant required large quantities of large,

heavy timibers and lumber, so that the said lumber-yard

was constantly filled and being filled with the said lum-

ber and large timbers. That it was sometimes neces-

sary to pile the said lumber and timbers, when taken

from the cars, to the height of ten (10) feet or more

above the ground, in order to make room for the same.

That in piling the said lumber and timbers in order to

make the same substantial and reasonably safe, it was

necessary to employ competent men, men who had some

knowledge of the work of piling lumber substantially,

so that the pieces would be properly staid and bound

and the lumber could not fall or tumble over, and espec-

ially so, as the work in the construction and repair of the

cars and equipments required the selection of certain

pieces from: the piles of lumber so piled in the yard, and

to be taken by piecemeal, which required the constant

work of men and employees around the said lumber so

piled. That when the said lumber was piled to either

the east or west sides of the tracks number eight (8)

and nine (9) and the space left clear between the said

tracks for the taking away of the lum'ber from the said

piles it did not require such careful piling to make the

place reasonably safe as when the lumber was piled be-

tween the said tracks number eight (8) and nine (9), as

hereinafter complained of.

That when piling the lumber between the said tracks

number eight (8) and nine (9), the pile extended north

and south, parallel to the said tracks. That when the
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lumber was piled) between the said tracks it was neces-

sary for the men at work to pass by the said piles in

coing to and from' the lumlber yard and wood working

shop, and also when taking the said lumber from the

piles, when piled between the tracks the workmen were

compelled to go along the said piles and carry the lum-

ber out to the trucks for the purpose of carting the same

into the said woodworking shop. That when the lum-

ber was so piled, the samie should be securely fastened

and bound so that the timbers would not fall down upon

the workmen when passing the same, and when taking

away the lumber and timbers to be taken into the wood

working shops. That the men employed to pile the said

lumber and timbers between the said tracks should be

competent in every respect, and know what was neces-

sary to make a pile reasonably safe from falling or

tumbling over, by being bound or staid properly in the

piling of the same.

III.

Plaintiff avers that on the 2i5th day of November,

1902, and for some time prior thereto, the said defend-

ant had in its employ in the said lumber yard, for the

purpose of handling, unloading and piling lumber and

timbers, four ignorant, green, raw Scandinavians, who

were totally without experience in handling, unloading

and piling lumber; totally and absolutely ignorant of

what was necessary in piling lumber to make the pile

strong and substantial, and to keep the same from

lumbling over and falling upon the workmen around the

said piles; to wit: Peter Konning, 01ey Hinguik, ^lartin
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('liristiaii, and Mike Mickelson. That the said defend-

ant, when it employed the said incompetent workmen

knew full well, and by reasonable care could have

known, that they or either of themi knew nothing about

the handling of lumber, and especially about piling the

stack safe; that the said workmen! and each of them,

never had any experience in handling lumber before

employed by the said defendant, which the said de-

fendant knew, or by reasonable care upon its part

could have known. That the said defendant carelessly

and negligently failed to instruct the said workmen, or

any of them in the work of piling and handling lumber,

at the time of their employment or at all.

Plaintiff avers that the other workmen, besides the

afore-mentioned, in and around the said yard objected

to the formean to working with them and especiallj' with

Mike ^Mickelson. And the said workmen in and around

tlie said lumiber-yard comti3lained to the said foremen

about! the incompetency^ of the said Scandinavians, and

of their incompetency and inexperience in handling and

piling lumber, and the danger likely to arise therefrom.

IV.

Plaintiff avers that sometime prior to the 25th day

of Novemiber, 1902, that said defendant caused the said

iucomipetent workmen to unload several cars of lieavy

timbers and to pile the same between the tracks eight

(S) and nine (9), to the height of about ten 10) feet, ex-

cept tlje first tier, which was about four (4) feet high,

Tliat the said incompetent workmen so piled the timbers,

lliat the same were not staid or bound as was necessarv
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to make the samie reasonably safe; all of which the said

defendant well knew at and before the timie of the

accident hereinafter complained of, and could have

known by reasonable care on its part. That the said

defendant, knowini;- of the incompetency of the said

workmen, carelessly and negligently failed to see that

the said timbers were bound and staid, so as to be reas-

onably safe for workmen to be around and to take

timibers therefrom as would be necessary in the opera-

tion of the said plant.

T'hat the plaintiff did not know that the said incom-

]veteut workmlen had piled the said pile of lumber, was

not in a position to know and was totally ignorant of the

men employed by the said defendant in unloading and

piling the said timbers, and was totally ignorant of the

condition of the said pile at tiie time of the accident

hereinafter complained of.

V.

Plaintiff avers that on the said 25t]i day of November,

and for a long time prior thereto, he was employed as

a workman in the said wood working shops. That on

the 25th day of November, 1002, at about the hour of

r):.30 o'clock in the evening, it being at that time growing

dark and quite dark, the plaintiff, in his usual employ-

ment, was ordered and instructed to go to the said pile

of timibers, so carelessly and negligently and unsafely

piled, and so carelessly allowed to remain unsafe and

in a falling condition, and take from the said pile cer-

tain timbers thereof. That he proceeded to the said

pile Willi liis truck, believing and thinking that it was
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safe for himJ to work in and around the said pile, and it

being so dark that he could not observe the dangers

thereof, he proceeded to take away the first tier which

was about four feet in height, and was taking away

some of the timbers of the said first tier, when the

heavy timbers of the second and third tier of the pile

then about ten feet high, which were so insecurely and

unsafely piled as hereinbefore complained of as being

in an insecure and unsafe condition, fell upon the said

plaintiff crushing his back and legs, injuring his spine,

producing permanent paralysis of the lower limbs, dis-

placement of the abdominal viscera, and permanently

disabling the plaintiff for life. That the plaintiff at the

time he went to the said pile had no knowledge of the

unsafe condition of the same. That said defendant

carelessly and negligently failed to warn the plaintiff

of the dangers of the same, or to give him any notice or

information of the unsafe condition of the said pile and

the dangers of the same, so carelessly and negligently

allowed to exist and mlaintain by the said defendant.

VI.

At the time of the accident and injuries herein com-

plained of, plaintiff was forty-eight (48) years old, a

healthy and robust person, earning, and able to earn,

by his labor, |1.80 per day, and that by reason of said

injuries, plaintiff will not be able to work at all during

The balance of his lifetime.

That he has suffered great pain and mental anguish,

and will, for the balance of his lifetime. That he has
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incurred bills for surgical and hospital attendance, in

the care of his injuries, in the reasonable sum of $ .

That he is damaged, by reason of the injuries so re-

ceived by and through the negligence of said defendant

in the sum of twenty thousand (.f20,000) dollars.

Wherefore plaintiff prays judgmlent against the said

defendant in the sum of twenty thousand (|20;000) dol-

lars, together with his costs and disbursements herein.

iGOVNOR TEATS,

Attorney for Plaintiff.

[Duly verified and endorsed,]

[Title of Court and Cause.]

Answer;

Comes now the defendant, and answering the com-

plaint of the plaintiff, herein alleges as follows:

1. For answer to paragraph I of said complaint this

defendant denies that it has any knowledge or informa-

tion sufficient to form a belief as to whether or not the

plaintiff is a citizen and resident of Tacoma, Pierce

County, Washington.

2. For answer to paragraph II of said complaint this

defendant denies the same and each and every allegation

therein contained,except that it admits that on the 25th

day of November, 1902, and for a long time prior thereto,

defendant had large and extensive shops at South

Tacoma, with the various departniients necessary

for the construction and repair of cars and its rail-

road equipments, all enclosed within an extensive

inclosure, and that in said inclosure defendant
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had a place called a lunuber-yardj used for the purpose

of receiving", unloading, and piling- timbers and lumber

for use in its woodworking shops connected therewith

in building and repairing said equipments; and that in

and about said lumber-yard the said defendant had on

said date, and for a long time prior thereto, several rail-

road tracks.

3. For answer to paragTaph III of said complaint

this defendant denies the same and each and every al-

legation therein contained.

4. For answer to paragraph IV of said complaint,

this defendant denies the samle and each and every

allegation therein contained.

5. For answer to paragraph V of said complaint,

this defendant denies the same and each and every al-

legation thereof, except that it admits that on said

25th day of November, and for a long time prior there-

to, plaintiff was employed as a workman in said wood

v/orking shops, and about said lumiber-yard, and that

on said date the plaintiff in his usual employment was

engaged about a pile of timbers and lumber for the

purpose of taking some timbers therefrom, and was

injured by a portion of said pile, of lumber falling upon

him.

0. For answer to paragraph YI of said complaint,

this defendant denies that it has any knowledge or iu-

formiation sufficient to form a belief as to wiiether or

not at the time of the accident and the injuries com-

plained of plaintiff was forty-eight years old; and denies
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each and every other allegation in said paragraph con-

tained.

And for a further, separate and first affirmative an-

swer, and by vray of statement of new matter constitut-

ing a defense, this defendant alleges, that the accident

hereinbefore admitted to have occurred and injuries

to plaintiff resulting therefrom were occasioned wholly

and solely through the carelessness and negligent con-

duct of the plaintiff in and about said lumber pile, and

in connection with the work in which he was engaged

at said time and place, and on account of his failure to

take any care or precaution for his safety- at said time

and place.

For a further and second separate and affirmative an-

swer, and by way of new matter constituting a defense,

this defendant alleges, that said lumber was juled by

employees and servants of this defendant; and in the

work of moving timbers therefrom, the plaintiff' was as-

sisted by employees and servants of this defendant, all

of whom were together with the plaintiff engaged in a

tommon service and employment of this defendant in

the accomplishment of its business, and all of whom

were fellow-servants and co-employees of the plaintiff;

and said accident, and the injuries to plaintiff resulting

therefrom, were ocasioned by acts of such fellow-ser-

vants and coemployees of the plaintiff.

And for another aftd third separate and affirmative

answer, and by way of statement of new matter con-

stituting a defense, this defendant alleges that the

plaintiff" at the time of said accident had notice of and
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was fully acquainted with all the facts and circum-

stances in connection with the piling of said lumber,

and its condition and situation, and all of all the facts

and circumlstances connected with and surrounding the

work in which he was engaged, and the dangers and

risks incident thereto; and the said accident and the

injuries to plaintiff resulted from risks which he as-

sumed in engaging in and performiing said work.

Wherefore defendant prays that plaintiff take noth-

ing by the said action, and that this defendant be dis-

missed hence without day and have and recover its

costs and disbursements herein.

B. S. GROSSOUP,

Attorney for Defendant, Room 17, Headquarters Build-

ing, Tacoma, Washington.

[Duly verified and endorsed.]

[Title of Court and Cause.]

Reply.

Comes now the above-named plaintiff, and replying

to the affirmative defenses set forth in defendant's an-

swer, says:

1st. Replying to the further, separate and first af-

firmative defense, plaintiff denies each and every allega-

tion therein contained.

2d. Replying to the further and second separate

and affirmative defense, plaintiff denies each and every

allegation therein contained.
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3d. Replying to the third separate and affirmative

defense, plaintiff denies each and every allegation there-

in contained.

GOA^NOR TEATS,

Attorney for Plaintiff.

[Duly verified and endorsed.]

[Title of Court and Cause.]

Verdict.

We, the jury in the atoove-entitled cause, find for the

defendant, having been directed by the Court so to do.

JACOB A. FREIDAY,

Foreman.

[Endorsed.]

[Title of Court and Cause.]

Judgment.

This cause coming on regularly to be heard on the

17th day of March, 1904, the plaintiff being represented

by his attorney, Govnor Teats, and the defendant being

represented by B. S. Grosscup, a jury having been im-

paneled and sworn to try the said cause, and the wit-

nesses on behalf of plaintiff having been duly sworn,

testified on behalf of the plaintiff, and at the close of

plaintiff's testimony upon motion for a directed verdict

for the defendant, the Court instructed tlie jury to

'ender a verdict against the plaintiff' and in favor of the

iefendant thereupon a verdict for the defendant was

•endered.
:
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Now, therefore, it is hereby ordered and adjudged

that the plaintiff take nothing by his said action, and

that the defendant have judgment against said plain-

tiff for its costs and disbursements herein to be taxed

at 153.75.

Dated this 24th day of March, 1904.

(C. H. HANFOKD,
Judge.

[Endorsed.]

[Title of Court and Cause.]

Bill of Exceptions.

This cause coming on regularly to be tried on this 17th

day of March, 1904, at the hour of 10:00 o'clock A. :M.,

before the Honorable C. H. Hauford, J., plaintiff appear-

ing in person and by counsel, Govnor Teats, and the

defendant being represented by its counsel, B. S. Gross-

cuj), and a jury being impaneled and sworn to try the

issues herein, the following proceedings were had and

done, and testimony taken, to wit:

T. S. HULL, plaintiff*, being sworn, testified:

Direct ExamJination.

(By Mr. TEATS.)

My name is Thaddeus S. Hull; I live in South Tacoma,

and have lived there about three years. 1 have worked

hbout all of the time for the Northern Railway Company

at its lumber yards piling lumber and doing other work

around the yard. I am forty-nine years old. I commenced
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(Testimony of T. S. Hull.)

to work in the lumber-yards in July, 1901. I did all sorts

of work about the yard in the way of piling lumber, mov-

ing lumber and delivering orders into the shops. (Plain-

tiff introduces a map marked Exhibit "A," showing a

ground plan of the premises including the tracks and the

shops.) This is a fairly good representation of the prem-

ises. They have miachinery of all kinds in tlie shops used

in woodworking for the manufacture and repair of cars.

The two tracks marked 8 and 9 on the exhibit run north

from the shops about 400 yards into the lumber yard,

they are used to send lumber into the shops and this

space along between the tracks is used to pile lumber

on when we are unloading it. This space is about eigh-

teen feet between the tracks and we would pile lum^ber

of all sizes here when unloading it from the cars, it was

piled up parallel with the tracks and left in the way

until we got around to remove it to a place where it

was piled up permianently. The lumber was all different

sizes from 1^ by | up to 6^ and 7^ by 14^ and of different

lengths. Sometimes the lumber piled here in this man-

ner would remain but a few weeks, and then again it

might rem;ain there for a year before being moved.

There was all the way from six to ti^^enty men working-

there in the yards. Mr. Berryhill was foreman and had

charge of the lumber yard, and when there was anything

needed in the shop he would tell us what to get. I

think he had the power to employ and discharge, but

he was under the superintendent. Mr. Berryhill would

tell us what to do and how to do it, where to pile the
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lumber and sometimes he would go with us and show

us where to get the stuff in filling orders and then at

other times he would just give us the order and tell us

to gol out and hunt it up. There was no other foreman

for that department. I did not work in the shops. I

worked from July, 1901, in the yards, and then I was

laid up in Novem'ber, but commenced again in May,

1902, and worked in the yards until I got hurt. I did

about the same work all the time, unloading cars, piling

lumber and delivering orders into the shops. Where

lumber is piled down temporarily in order to make it

reasonable safe to work around we commence the pile

by laying up a tier for a short distance as far as we

think it is safe and then break one tier over the other

half way then go on and build up the other tier and

break back again half way, so that it will bind so that

one tier will bind on the other and in this way it is

ujade perfectly safe and would not fall down of its

own weight. We lap the boards so that one tier is cov-

ered in the middle by the other or break it half way and

in that way it is bound. I never worked in a lumber

yard before I went to work in the yard for

the Northern Pacific. I had to learn to pile lum-

ber and I was put to work with other mien who knew

how to pile lum'ber. I was not put to work with the

foreman but with other men who knew how to pile lum-

ber. At the time I was injured, we were out getting

some dead woods to fill an order from the shops. All

the space between thetracks was filled with lumber from
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the last crossing on down, the lumber composing these

piles was of all sizes and dimensions. I do not know

who piled the pile that fell upon me. Just prior to the

accident we were filling- orders and deliverinof to the

mill. There were four of us working together it was

in the evening andj the last trip; we had just come into

the mill, and it was about ten minutes after five o'clock,

when we got up to the mill we met Mr. Berryhill, and

he came out with an order and told us to go and get

44 pieces of 7^ x 8^ x 10|, and told us we would find

them' somewhere up in the yard between the tracks; we

went up on track No. 8, and then switched over onto

track 9. There were cars standing on track 8, so we

had to go up on track No. 9, and when we came to the

pile where we saw the dead woods in that we wanted,

it was between the tracks and there was somie decking

on top of the pile on the side next to track No. 8; by the

time we reached the pile it was nearly half past five and

getting quite dark. The decking consisted of 2 x 8's;

there was only a few pieces of decking on the second tier

(;f dead woods, and we took that off the pile and laid

it down next to track 8, that left the dead woods all

clear, and as we came to carry out the pieces and put

them on the car it was necessary for one of us to walk

to the back end to carry that stick out. When we had

carried out eight or ten pieces and just as we were start-

ing to carry out another piece, I felt the pile give.

There was about four feet of space we had to work in,

and we had piled some decking over next to track No.
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8, and the space was not over a foot and a half or two

feet. We had just started out with a stick when I felt

the pile come against my arm and I started to run out,

the cars were there so I could not get out at the side,

so I did not take more than two or three steps until

the pile was on me. The pile was about eight feet high,

the lower part of the pile was made up of 7^ x 8| x 10-|

I)ieces and on top of these was some 2 x 8's, which were

cibout eighteen feet in length. This decking was fir

lumber, which I think weighs about three and one-half

pounds to the foot and there was about one thousand

feet of this decking fell upon me, there was also a dead

wood or two that fell upon my feet. When I fell over

I was covered up from my feet up to my armpits. I got

my right leg broken that is the front bone and the ankle

crushed, my right leg was thrown out of joint at the hip,

T was also hurt in my left hip and across my back. I did

not remain under the pile more than five minutes. They

took me down to the mill office and sent for the doctor.

When the doctor came he bandaged up my ankle and

told me he had been called to go to Lake View and if I

needed him, I could send for him. They took me out,

then, and took the switch engine and took me home.

When they got me home, they had to cut my clothes off

with a knife, and put me to bed. I was in pain all over;

after they had put me to bed, they thought I was dying,

and they sent for Dr. Eummel; he examined me some,

but said it was not his case, and he could not do any-

thing; he gave me a few powders, and left, and the next
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morning the company's doctor called again. I could

not describe what I suffered during this timie; I was in

intense pain all the time. I could not move my feet at

all; they were numb from my knees down. The doctor

came the next night after I was hurt, and took the old

bandage off, and put a new one on, and he came again

in a few days, but did not do anything; then, about six

days after I was hurt, he came and made an examina-

tion of my leg and hip. I was propped up in bed, and

I could not move myself at all; they had pillows placed

all around me. On Saturday, about four days after the

accident, they were trying to turn me over in bed, and

they made some movemient of my leg, and the hip went

back into place; it sounded just about like snapping of

one's finger. I never had any trouble with my stomach

before the accident, but have had trouble continually

since the accident. Immediately after the accident, my

stomach pained so that they had to keep hot cloths on

me all the time. I remained at home for three weeks;

then I was taken to St. Joseph's Hospital, and I re-

mained there twenty-nine days; then I went home.

There was never any inspection made of the lumber

piles while I was working there. I was acquainted with

the four people that were employed to work in the yard

before I got hurt; these four people were known as the

four Swedes. I don't know just when they were em-

ployed; sometime in August. Their first names were

Pete, Olie, Mike and Martin. Mike could talk English,

but the other three could not, and they could under-
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stand very little English, if any. Tliey were not ex-

perienced lumiber pilers, but they piled some; they just

piled lumber up in any way just as' one would who does

not know how to pile lumber. They were not consid-

ered competent men to pile lumber by the men who were

working around the yard. We all hated to work with

Mike, as he was very careless; if one of us was carry-

ing a stick of timber with him, he would just drop his

end without saying a word, so that it would nearly

break a fellow in two. I was earning about $50.00 per

month, or about fOOO.OO per year. These four Swedes

went to work there sometime in August ; I went back to

work daytimes in September. They were let off in No-

vember. I do not know who piled the pile of lumber

that fell on me.

Cross-examination.

(By B. S. GROISSOUP.)

I went to work there the first time in July, 1901, and

v.'orked until November, 1901, and then went back to

work again in the spring, and worked about eight

months. I worked about a month nights, in August,

1902. The yard is not lighted with electric lights, and

J went around the pile in the night; when I went back

to work days, I found these four men working there.

There were about twelve or fourteen men working in

the yard at that time. Sometimes there would be four

men in a gang, and sometimes only two. We did not

divide up in regular gangs; we changed very often, so

that in a period of a month or two, one was liable to
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work with nearly every other man in the yard, but there

was three of these four people that I had never worked

with at all. I worked with Mike just once for a short

time, unloading some lumber from a car. I did not

complain to the foreman, as I only worked with him for

a short time. I knew that they were incompetent men,

and I believe I could tell an incompetent man when 1

saw him at work. I knew that they were incompetent

men. I learned to pile lumber in this yard by being'

put with other men, who knew how to pile lumber.

Sometimes it was customary to so divide up the men

so that there would be an old man in each gang, and

sometimes it was not. It was comparatively simple

work to pile lumber up diagonally to these tracks. I

have seen gangs working there where they had no one

with them who understood the w^ork of piling lumber,

and I noticed that some of the piles were not piled right.

When I took particular notice, I have seen piles that

were not properly piled. The timbers at the bottom of

this particular pile were 7^ x 8^ x 10^, and they were

called dead woods. On top of these dead woods were

2 X 8's, about sixteen to eighteen feet in length, and the

ends were sticking out over the dead woods. The prop-

er way to pile these would be to build the dead woods,

in tiers about four or five high, if they seemed safe in

that way. We were not directed to any particular pile

wlien we were sent up in the yard after the dead woods

by the foreman. There were four of us in the gang,

myself, Tom Lot, and a man by the name of Serempus
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and his son. The order was given to no one man in

particular; it was given to all of us. We Just went up

the track looking for the kind of timlbers we were ord-

ered to get, and this pile was the first one we came to

that had the timbers in that we were looking for.

There were probably other places in the yard where this

same sort of stuff could have been found, but we saw

what we wanted here, and we went to work on this pile.

There were perhaps dead woods for five or six laj^ers

back. I could not say for certain as to that, that would

be about three or four feet. The balance of the pile

consisted of decking. The dead woods were about four

or five feet high, with decking on top ; the dead woods

were about four high, as near as I can renuember,

and the decking went up enough to make the pile about

(M*ght feet high. The dead woods were resting on the

ground. There were four or five dead woods in the

lower part of the pile, and extending back from track

No. 8; then there was in the neighborhood of five or six

feet of decking on the ground, and the rest of the pile

was dead woods next to track No. 8: then this decking

was built up to the height of the dead woods towards

track No. 9, making up the whole width of the pile.

In removing the dead woods from the pile, there was

a certain way to do the work. There was a little decking

on the second tier, and we removed that. I could not

say just how the pile was piled, as my whole attention

was on my work of getting out the dead woods; we

found them there, and we went to work. We were tak-
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ing out the dead woods; they were four or jfive high,

and reached back four or five back, I suppose. They

were piled there temporarily, but should be piled so as

to be safe to work around. (Blocks are introduced for

the purpose of illustrating the methods of piling lum-

ber.) The decking did not come out over the dead

woods; we took some decking off the second tier of dead

woods. The decking did not come in the middle of the

joint; the decking did not extend out over the joint in

the dead woods. There should have been a break at

the top of the dead woods, and at the place where the

decking began. The pile was a little higher towards

track No. 9 than it was on the No. 8 side. We first took

off a few plank from the second tier of dead woods, and

laid them to one side, and then we took up the first

tier of dead woods, and carried them out; we did not

have all the second tier carried out when the pile came

down. I remember seeing one pile in this yard that was

improperly piled, and myself and another fellow pried it

over, as it was leaning, and was likely to fall on some-

one. When we were piling decking we would run a tier

up as far as we thought it was safe and then break back.

All the defects of this particular pile was in plain view,

if I had taken any particular notice, but my attention

was on my work, and I did not notice how the pile was

jjiled. All the men working in this yard were common

laborers. It was simple work to one who knew how,

but to a man who did not know how to pile lumber it
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was not simple work. There are some men that never

would learn to pile lumber; a Swede is as good as any-

body, if he can talk and understand English so as to be

able to learn from the other men how to pile lumber.

Redirect Examination.

(By Mr. TEATS.)

A'n inexperienced man can do the simple work about

the yard, such as unloading cars, and, when they are at

work piling lumber, an experienced man should be with

them. This lumber was placed between the tracks

temporarily, but was sometimes left there for a year or

two, and it would not be piled so that it would be safe to

work around by inexperienced men. The chances are

that an inexperienced man could not pile lumber be-

tween the tracks so that it would be safe. It would

be liable to fall and injure someone working around

there. Mr. Cunningham and myself tipped a pile over

that was leaning, in order to protect ourselves. We
considered these four Swedes very dull; they could not

talk English, and could not understand when they were

told how to do the work; they could only talk Swede

among themselves. Robert Serempus was carrying the

other end of the timber, when the pile fell upon me.

I cannot walk much without crutches; it hurts me

right across my back; without the crutches I cannot

bring my foot up, and it pains me very severely across

my back if I put my weight on my legs. When I step

out, I cannot bring my foot up.
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We did not tear the pile down, as the tiers next to

track 8 were clear after taking- off a few plank, and we

were removing the second tier of dead woods when the

pile fell. The fellow that was working with me got

hurt a little, but not much. If the pile had been prop-

erly piled, it would not have fallen. I could not say

how long this pile had been here, as I had never taken

any particular notice of it. It was not my duty to fill

orders, though I did so sometimes. They would send

out orders from the mill, and we would have to go out

in the yard and hunt it up. The particular part that

we had to fill at this time was to get 44 pieces of 7| x

8| X 10^. We had filled orders like this before. The

order was handed to me, but it was for the whole gang.

I did not assume the responsibility of telling the men

what to do. The lumber would remain between the

tracks for a year before it would be moved.

Question by the OOUET.—^To whom) did the foreman

give this particular order for timbers?

A'. Well, he gave it to me.

Q. Did you have charge of filling this order?

A. I was the oldest and most experienced man there,

and I presumed he gave it to me with the idea that I

would take the order and find the timbers.
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JOHN LONG, being first duly sworn, testified;

(Mr. TEATS.)

My name is John Long. I live in Tacomla. I have

worked altogether about eight mlonths for the North-

ern Pacific Railway, at the lumber-yards. I helped in

the lumber-yard unloading and piling lumber. I never

worked in a lumber-yard before I went there to work.

At different times, I helped pile lumber between the

tracks. I did not know how to pile lumlber before I

went there. I started to work with men who knew how

to pile lumber. I first helped unload lumber, and I

watched the man pile it, and learned some in that way.

The first I helped to pile was piled up permanently, and

we stripped that. When cars come in with different

dimensions of lumlber on, we always put it down be-

tween the tracks. In building these piles between the

tracks, we always make a solid foundation first, and

we laid the lum'ber parallel with the tracks; we laid

the first tier down, and built it up about three feet;

then we run another tier up to the same height; then we

would take the third tier and lay it right in the middle

over the joint in the first two tiers (illustrating with

blocks), that would make a good, solid pile that would

stand under any ordinary conditions. An ordinary man

would not know how to pile lumber up like that unless

he had had some experience in piling lumber. At the

yards they generally put new men with old men, and

they show them how to pile the lumber. It would de-

pend a good deal on a man's natural ability as to how
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long it would take him to learn to pile lumber, if he

is a bright, intelligent fellow, he would learn much

sooner than otherwise. A mtan that does not pay at-

tention to what he is doing could never learn to pile

lumber. It requires some brains to be able to pile lum-

ber properly. If a pile of lumber is piled up without

being bound at the top, I could not call it a safe pile, and

very unsafe if built up in tiers, and not bound at all. A

pile that was piled up between the tracks would be

left there for a good while sometimes. If we could

find the lumber we wanted, to fill an order, from be-

tween the tracks, we would fill the order from there, to

save handling it twice. I helped take care of Mr. Hull

several nights after he was injured. Mr. Hull was en-

tirely helpless, and seemed to be suffering great pain.

He did not have any use of his body, or lower limbs.

He was not able to move, and while we were trjing to

turn him over in bed, and we heard a noise like one snap-

})ing their finger, and Mr. Hull said it was his hip. We
concluded that his hip had gone back into place. His

body was black and blue all over; we had to put hot

applications on him, and he did not sleep at all, to speak

of; he would just doze off for a few minutes at a time.

Cross-examination.

(By B. S. GROSSOUP.)

The first time I went to work in the lumber-yard was

in June, 1901. I worked there about three months

during the summer, and then quit in the fall, and went
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to school; then, in the summler of 1902, I went to work

there, and worked until fall; then quit and went to

school about five weeks, and then went back there to

work again. It was customary in the yard to divide

the men up into gangs; some would unload, some would

pile, others would deliver orders into the mill. It was

customary to put new men to work with a gang of old

men. A man would not know how to do any of this

work after he had seen it done once, or helped to do it.

There is a difference in men; some would learn it sooner

than others.

Q. Well, a man would be able to put up a pile in

three months, wouldn't he?

A. You don't seem to realize that it requires any skill

to pile lumber. This lumber that comes to us there is

not smiooth little blocks like you have there, all the

tmine size; it was rough lumiber, and all different sizes.

I could not say just how high one could pile a pile

without breaking the joints; that would depend on the

size of the lumber, and whether it seemed safe or not.

In taking the pile down, that would depend on how it

was piled, and whether it seemed safe or not. If I was

taking dead woods away from the side of a pile, I should

not think there would be any danger of it falling, if it

was piled properly.

Redirect Examination.

(By Mr. TEAiTS.)

If the i)ile was piled properly, there would be no

danger that I could see in taking lumber from' the side
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of the pile. It takes more experience than I have had

to be able to pile lumber and strip it properly. When

we pile the heavy stuff in the bottom, and the light

stuff on top, it is often hard to pile the lighter stuff so

that it will stay up. It took me two or three months to

learn to pile, and then I did not know all there is to

be known about piling lumber. I am attending school

at the University of Ptiget Sound at the present time.

Recross-examination.

(By B. S. GROSSCUP.)

We did not always strip the small stuff' when we were

piling it. If one tier lapped over the other and rested

upon it, I should say that it was bound.

Re-redirect Examination.

(Mr. TEATS.)

The binding might be placed in different place in the

pile; that would depend upon the kind of lumber. If it

were bound, it would not fall down of its own weight.

O. W. LEWIS, being sworn, testified:

Direct Examination.

(By Mr. TEATS.)

My name is O. W. Lewis: I have lived in Tacoma

about three years. I worked in the lumber-yard for

the company, and quit work there about November

20th, 1902. I had had a little experience in piling lum-

ber in the east, before I went to work there. I worked

around all over the yard unloading lumber, piling lumber
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and delivering orders into the mill. I piled some lumber

between the tracks 8 and 9, when I first went there.

The first mian I worked with was a new man; his name

was Robert Serempns. We generall}^ piled a carload of

lumber at a time. I remember the four people working

Ihere that we called the four Swedes, but I do not know

Mhat their names were; they commenced to work there

somJetime in September. They worked with the other

men sometimes, but the most of the time by themselves;

they did not act like tTiey knew very much about the

work. During the time I worked there, their general

reputation, as to their competency, among the men

working there, was very poor; they were green, and

could not talk English, and when a fellow would get

liold of a timber with one of them, he would drop it

without saying a word; they were very careless, and did

not know how to pile lumber, and did not seem to try to

learn. I worked with Pete about half a day one time.

Any one could tell that they did not know how to pile

lumber by seeing them at work. I saw Pete and Mike

and another one of them' piling the pile of lumber about

thirty feet north of the crossing; the pile w^hich fell and

injured Mr. Hull. A pile of lumiber to be safe should be

})iled up in tiers, a tier piled up a piece, and another

tier broke* back half way, so as to bind it, and if it was

small stuff it should be stripped to make it safe. This

pile that fell was placed there the last of October, or the

first week in November. From my experience around

saw-mills in this country, I should say that lumber piling
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is a trade. It takes a mian of some experience to stack

up lumber, and there are men who follow that as a

trade.

Cross-examination.

(By B. S. GKIOSSOUP.)

Most of the work around mills in this country is done

by common laborers, but a mlan with no experience

could not pile lumber. He would not have any great

difaculty in learning, if he could talk English, and is

working with a man that knows how he could learn;

but if he could not talk English, and was dull and did

not try to learn, it would take him a long time to learn

to pile lumber. I saw these parties (the Swedes), put-

ting the decking! on this particular pile; they were tak-

ing it from a car. This was the last week in October,

or the first week in Novemlber. I am reasonably sure-

that it was about this time.

Redirect Examination.

(By Mr. TBATS.)

It was decking that they were piling on this partic-

ular pile. It was the last week in October, or the first

week in November.

Recross-examination.

(By B. S. GROSSOUP.)

There were three men working there.

Re-redirect Examination.

I worked one-half day with big Mike; he was a very

poor workman, because he was very careless, and did
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not seem to know much about the work. I did not work

with him any longer than I had to, because he was so

careless,
,

F. L. COMAN, being first duly sworn, testified:

I was working for the Northern Pacific in the lumber-

yard in October and November, 1902. I remember the

four people they called the four Swedes. There was

one they called Mike, that I do not think was a Swede.

I have worked with different ones of them at different

times, but not a great deal. Mike could talk English,

but the others could not. They handled lumber very,

awkwardly, and could not understand what they were

told to do. Their general reputation about the yard

was very x>oor. They could not pile lumber.

I do not remember of having piled any lumber between

tracks 8 and 9. I did not pile lumber at other places.

Oross-examination.

(By B. S. GEOSSOUP.)

There were from fifteen to twenty men working there

in the yard the miost of the time. Men were coming

and going at all times. A' man had no particular place,

and he would go with an old man if the foreman told him

to; the men had no particular partner to work with,

and if a man worked there two or three months he might

work with every man in the yard.
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Kedirect Examination.

(By Mr. TEATS.)

I think the first man I worked with was an old man;

his name was Cunningham. I worked some with Mr.

Hull.

TOM LOT, being sworn, testified: I have lived in this

country nineteen years. I worked for the Northern Pa-

cific at the lumber yards from July, 1902, until January,

1903. I piled somie lumber and helped unload cars. I

knew but very little about piling lumber before I went

there and I am not sure that I know all about it yet. I

did not work all the time piling lumber, I worked around

at other things a good deal. I was acquainted with the

four Swedes, I saw them handling lumlber, they did not

act as if they knew very much about it, they handled it

very awkwardly, and when they were piling by them-

selves they just throwed it up in any old shape. Thefr

general reputation among the men was very poor, no one

liked to work with them. I worked with one of them

but I don't know what his name was, I could not talk

with him. I worked with him about a day and I had to

watch him all the time to keep from getting my fingers

pinched, he did not know that that was not the right

way to do and I could not tell him. I was working with

Mr. Hull at the time he got hurt. We came into the mill

with the truck and we miet the foreman and he gave us

an order to go into the yard and get some timbers, and we
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took the truck and went down into the yard ; the order was

to get some 7|x8|xl0^ timbers, and when we

came to the jyile that had the timbers in that we wanted

we started to take them out, and Hull and another man

was taking out the timbers and had taken out several

when they went back to get another one, and the pile

fell upon Mr. Hull and injured himi I helpedl to take

him oiut and take him down to the shops. I did not no-

tice the pile in particular before it fell on Mr. Hfell. I

looked at the pile the next day, and I think the reason

it fell because it was improperly piled.

Cross-examination. i

(By B. S. GROSSOUP.)

I should judge the pile was about twelve or fourteen ;

feet wide at the bottom. The first tier next to track 8, i

I think, was about three feet high, the next tier was

about as high as my head, and the pile was still higher

as you went back toward track 9. I don't know just i

how high the pile was. The pile was about flat on top. I

I noticed the next day the pieces on top did not overlap

the cracks. We were sent out to get forty-four pieces.

I don't remember how miany we had taken out when the

pile fell. I miade a statement to the company in July,

3903, I showed a man where it happened, and he wrote

down my statement. When the first two tiers were

taken away the pile was straight up and down. I do

not know when the pile was built.
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JAMES L. SEVERS, being duly sworn, testified:

(Mr. TEAITS.)

I live in South Tacoma; I have known Mr. Hull for

eight or ten years; his health before the accident was

good so far as I know. I helped take care of him for

about three weeks after the accident. I first saw him

on the evening that he was hurt. His body was bruised

badly and was black and blue all over. I noticed one

big black spot on the right side of his back. I re-

mained all night the first night, and we put hot appli-

cations on himi all the time. He was in intense pain,

it is indescribable. He was in that condition as long

as he stayed at home, about three weeks. I have seen

bim nearly every day since he camie back from the hos-

pital. He always uses crutches to walk with. I did

not know the doctors that came there while he was at

home. >

Deposition of Charles Cunningham, Taken on Part of Plaintiff.

Direct Examination.

(By Mr. TEATS.)

Name, Charles F. Cunningham; residence, South Ta-

coma. Lived there three years and nine months. I ex-

pect to leave the State to-morrow. I worked as a la-

borer in the Northern Pacific Lumber Yards at South

Tacoma for about three years. I was unloading a car

of lumber at the time the plaintiff was injured. I piled

lumber some. We had all difiierent sizes of lumber
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there, from 1x4 to 6 1/2x14 1/2. The lumber was- re-

ceived in the yard on cars. Some was piled between

the tracks and some with the ends facing the tracks—

I

mean the tracks where most of the lumber was un-

loaded. The tracks were about sixteen or eighteen feet

apart. In piling lumber we would run two tiers and

some distance, and then would lap the edges over so

that it would bind. When we piled between the tracks

we would lap it this way so that it would bind. A pile

built in that way would be perfectly safe to work

around. They would not be likely to fall if they were

properly piled; 2x8's would be safe if properly piled. I

knew Mike Burke, by the namie of Big Mike. I knew

Peter Ronning, Olie Hingnik and Martin Michelson;

these were the four that they called the four Swedes.

They were employed to handle lumber. I saw

them handling lumber, and they handled it very awk-

wardly, as if they had not had and experience at

the work Bif Mike could talk English, but the oth-

thers could not. They had been there about two months

before Hull was injured. They were handling lum-

ber during that time. I worked with Big Mike for

a short time once, but did not object, as I only worked

with him a short time. The men did object to working

with him, for the reason that he was too careless and

awkward, and that he was not safe to work with, as he

would drop a heavy timber without giving any warning.

I do not know to whom they made these complaints; I

just heard them around among the men. I do not think
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they, either of the four mien, were competent to pile or

handle lumber—they were so inexperienced and were

so careless and awkward and did not take any pains

with it. I don't think they were competent to pile a

pile of 2x8's eight or ten feet high. I noticed the pile

that fell upon Mr. Hull the next morning after the acci-

dent; there were some timbers lying in the bottom and

then some two by eighths on top, and the one tier was

built up eight or ten feet high. It was piled up in sepa-

rate tiers and was not bound at all. I consider that

this was an unsafe way to pile lumber. It is unsafe

for the reason that if anyone went to work around there

it was liable to fall on themi. This pile was about one

hundred and fifty yards north of the mill and between

the tracks 8 and 9. '

Cross-examination.

(By B. S. OEOSSICUP.)

I did not notice the pile before the accident. These

four men had worked in the yard handling and piling

lumber for about two months. I worked with Big Mike

once unloading some stuff for water tanks; that was

five or six days before the accident. I am acquainted

with Mr. Hull—he worked there piling and handling

lumber. I think he worked there about a year. He

worked in this yard; I saw him work with Big Mike once

iind did not see him work with the others at all. They

all worked in the same yard but they did not work to-

gether. Their work was to handle and pile lumber.
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ROBERT SEREiMPUS, being duly sworn, testified: I

worked in the lumber yard at South Tacoma ten months

and two weeks. I was working there when Hull got

hurt. I was helping to get out the timbers at the time,

we had carried out eight or ten and I was carrying the

other end of the timber when the pile fell on Mr. Hull.

The large timbers were on the ground, there was three

or four tiers. When we first went to the pile there

was some decking on the first tier. We cleared one

tier of dead woods, and put the decking dowm next to

track 8. Then we took some of them out. The pile was

about ten or twelve feet high altogether. When the

pile fell it caught me on the knee. I could not see any-

thing about the pile that would indicate any danger

before it fell.

Cross-examination.

(By B. S. GROSSOUP.)

The pile was the same height in the center as any

place else. I can't remlember whether there was any-

thing on the first tier or not when we went there to

work. We took somie decking off the pile before we got

to the dead woods. The pile was not standing straight

up and down when we had taken some of the dead woods

away. '

Counsel for defendant moves the Court for a direction

of verdict for defendant on the following grounds:

1st. That it was contributory negligence on the part

of the plaintiff in handling the lumber and in taking

down the pile.
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2d. That the condition of the pile of lumber was

obvious and must have been known to him at the time,

and the condition of the pile of lumJber was known to

him and the dangers arising therefrom were assumed.

3d. That if there was any negligence in the piling

of this pile of lumber, it was the negligence of a fel-

low-servant, and he assumed the risk of their negligence.

4th. If negligent employees were retained in the ser-

vice, that fact was known to the plaintiff, and he as-

sumed the risk of working with them as fellow-servants,

and there is no evidence of knowledge by any employee

of th company for whose knowledge the company is re-

sponsible, of the retention in the service of negligent em-

ployes.

5th. The testimony is insufficient to charge the de-

fendant with responsibility for the accident.

After argument of counsel the Court sustained the

said motion to which plaintiff excepted and exception

was allowed; whereupon the Court instructed the jury

to return a verdict in favor of the defendant and against

the plaintiff, and the jury thereupon, in obedience to the

instructions of the Court, returned its verdict in favor

of the defendant and against the plaintiff to which ac-

tion of the Court the plaintiff excepted and the exception

of the same was allowed by the Court.



40 T. S. Hull vs.

Order Settling Bill of Exceptions.

United States of America,

Ninth Circuit Court,

y ss.

District of Washington,

Western Divisiion.

This cause having been brought on regularly before the

Court on this 22d day of June, 1904, upon notice for set-

tling and serving of the bill of exceptions herein and

it appearing to the Court that the plaintiff herein duly

filed and served upon the defendant on the 27th day of

April, 1904, its proposed bill of exceptions, and the time

for filing and service of the said bill of exceptions having

heretofore been duly given the plaintiff to and until

the 27th day of May, 1904, and the defendant having

filed and served its proposed amendments:

And it appearing to the Court that the foregoing bill

of exceptions comprehends all of the plaintiff's proposed

bill of exceptions, together with all the amendmients

thereto proposed by the defendant, it is therefore or-

dered that he said bill of exceptions heretofore men-

tioned be and is hereby settled, certified and signed as

a true bill of exceptions in this cause, by the under-

signed Judge of this court who presided at the trial

of this cause. Same is hereby certified to be correct in

all respects, and it is ordered to be made a part of the

record herein.

It is further certified that the said bill of exceptions

contains all of the evidence offered and all of the evi-
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dence introduced at the trial material herein of the

above-entitled action, together with the exceptions there

to, and the instructions to the jury by the Court, and

the matters and things and proceedings embodied in

the annexed bill of exceptions are matters and things

and proceedings, and the whole thereof, occurring in

said cause, material herein, and that the same contains

all the material facts and matters and proceedings as a

part of the record in said cause.

And it is further certified that Exhibits "A" —
were introduced in evidence and miarked as such ex-

hibits on the part of the plaintiff, and they are hereby

made a part of this bill of exceptions, and the same

are exhibits referred to in this bill of exceptions, and

in my judgment it being proper that the said

origfinal exhibits should be inspected by the Circuit

Court of Appeals, I order that the same may be trans-

mitted by the clerk of this Court to the clerk of the

Circuit Court of Appeals, and there to be kept until the

final disposition of this cause, and returned to the clerk

of this court.

C. H. HANFOED,
Judge.

[Endorsed.]

[Title of Court and Cause.]

Assignment of Errors.

Now, comes the above-named plaintiff in error, T. S.

Hull, and makes and files the following assignment of

errors in the above p^use which the said plaintiff and
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plaintiff in error rely upon in the United States Oir-

cuit Court of Appeals for the Ninth Circuit for relief

from the judgment rendered in said cause in the Court

below.

I.

The Court erred in its order sustaining the motion

made on the part of the defendant to direct a verdict

for defendant at the close of the plaintiff's case.

To which order and the giving of the same the plain-

tiff duly excepted and the exception was allowed by the

Court.

II.

The Court erred in directing the jury to render a ver-

dict lin favor of the defendant at the close of the plain-

tiff's case.

To which order and the giving; of the same the plain-

tiff duly execpted and the exception was allowed by the

Court.

III.

The Court erred in overruling the motion for new trial

made on the part of the plaintiff, and in refusing plain-

tiff a new trial.

To which ordier overruling the plaintiff's motion for

new trial, the plaintiff duly excepted, and the exception

was allowed by the Court.

IV.

The Court err^d in rendering a judgment against the

plaintiff and in said cause and in favor of the defend-

ant for the dismlissal of said cause and for costs and

disbursements in said action. For the reason that said
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judgment is contrary to law and the facts, and evidence

in said cause, and that plaintiff's cause should have been

submitted to the jury for their consideration and verdict.

Wherefore, the plaintiff in error, T. S. Ttill, prays that

said judgment of the United States Circuit Court, Dis-

trict of Washingon, Western Division, be reversed, and

that the verdict rendered by the jury, under the orders

of the Court, be set aside,' and that plaintiff in error be

granted a new trial herein.

GOVNOR TEATS,

Attorney for Plaintiff in Error.

[Endorsed.]

[Endorsed] : No. 1099. United States Circuit Court

of Appeals for the Ninth Circuit. T. S. Hull, Plaintiff in

Error, vs. Northern Pacific Railway Company (a Cor-

poration), Defendant in Error. Transcript of Record.

Upon Writ of Error to the United States Circuit Court

for the District of Washington, Western Division.

Filed July 22, 1904.

F. D. MONOKTON,

Clerk.

By Meredith Sawyer,

Deputy Clerk.
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knowing of the incoinpetency of the said workmen care-

lessly and negligently failed to see that the timbers were

bound or stayed so as to be reasonable safe and as would

be necessary in the operation of said plant. Tliat the

lilaintiff did not know that the incompetent workmen had

piled the said pile of lumber and was not in a position to

know and was totally ignorant of the men employed to pile

said pile.

On the evening of t]ie 25th day of November at about

the hour of 5 :oO o'clock, it being at that time growing dark

and was quite dark, the plaintiff in his usual employment

was ordered and instructed to go to the pile for certain

timbers. He proceeded to the pile with his tnick, believ-

ing and thinking that it was safe for him to work in and

aiound the said pile and proceeded to take away the first

tier which was about four feet high and was taking away

the same when the heavy timbers of two or three tiers

then about ten feet in height w^hich were insecurely and

unsafely piled fell upon the plaintiff iniuring him so as to

l^ioducG paialysis of the lower limbs.

The evidence in the case sustains every part of the

complaint. ]\Tr. Hull had been employed for general work

in the yard for about three years, except some portions of

the time when he was absent through sickness (liec. 14,

15). There is no dispute as to the status in quo which is

shown upon exhibit "A" and set out in full in the com-

I'laint and in the ovidence. The ];ile of lumber that fell

uiion Mr. Hull was located aboait one hundred and fifty

yards south fiom the mill as shown on exhibit "A" and

])} [\\Q evidence (.>7), it was twelve or fourteen feet wide



Bud about ten feet high. The lumber consisted of decking,

which was 2 by 8's 16 to 18 feet long, and "dead woods'^

71/0 by 81/2 by 101/2- The dead woods in the pile were

located next to track No. 8. The first tier was about four

feet high (17, 34) ; there was some decking upon the first

tier of dead woods. This pile of lumber was piled by what

is termed the "Four Swedes", charged in the complaint

as incompetent workmen , sometime in the latter part of

October or the first week in November (30, 31) before Mr.

Hull was injured. There were usually from twelve to

Uventy men employed in the lumber yards (20, 32). Men

weie coming and going all the time (32). No man had any

particular work but generally worked under the orders of

the foreman (32). In piling lumber a competent man

would run two tiers up some distauce, when they were not

stripped and then would lap the edges over so that they

w^ould bind. A pile built in that way would be perfectly

safe to work around (16, 28, 20, 30, 36,). It required ex-

perience to pile lumber safely. C)ne had to learn to pile

lumber, (16, 26, 27, 28, 33, 34,). Piling lumber is a trade

(30, 31,). Generally the foreman would place a green

hand with an experienced man in piling lumber so as to

perform the work pro'peily (Ki, 21,).

About two months before Mr. Hull was injured (36),

about the first of September (30), the company employed

the four men named in the complaint and known among

the men as Pete, Ole, Mike and Martin. Mike could talk

English, the other three could not, and they could un-

derstaud but very little English, if any, (19, 20, 24, 30, 32,

33, 36,). They were known as the "Four Swedes", and



were very dull and could not understand when they were

told how to do work (24). The men did not like to work

with them because they were careless and awlrward and

did not understand English and would drop a heavy tim-

ber without giving any warning (36), and they acted as

if they knew very little about handling lumber (33, 30,).

They were not experienced lumber pilers (20, 33, 36, 37,).

AVere not considered competent (id.) and their gene:al rep-

utaition in the yard was that they were incompetent men,

(30, 32, 33,). Mr. Hull never worked with the three raw

Swedes, but he knew that they were incompetent (21).

HE DID NOT KNOW WHO PILED THE PILE OF

LUMBER THAT FELL UPON HIM (17). On the even-

ing of the 25th day of November at about t-:n minutes to

live o'clock, i\lr. LIull with three other men who had been

filling orders were given an order by Mr. Berryhill, the

foreman, to' get forty-four pieces 7Vo by SV^, by 10i{.

(deadwoods) and that they woirld find them somewhere

between the tracks 8 and 9. They proceeded out to track

Noi. 9 and when they came to the pile herein described

they saw the deadwoods wanted ; there was some decking

en top of the pile next to track No. 8. By the time the

pile was reached it was 5 :30 o'clock and getting quite dark.

There were a few pieces of decking (2 by 8's) on the sec-

ond tier of the deadwoods and they pro'ceeded and laid off

the decking from the deadwoods on to the ground next to

track No'. 8 which left the deadwoods all clear, aird then

pioceeded to carry out the ]>ieces of deadwood and put

Ihem ui)on the car. It required two men to handle the

deadwoods, one at each end. Ivobert Serempus was hold-
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ing- oue end aud Mr. Hull the other, Tom Lot and the old

man Serempois placed them en the car. In order to get

hold of the ends it was necessaiy for Mr. Hull to go along

the side of the pile through a space about two and one-half

feet wide as tlie remaining space next to track No. 8 was

covered with decking. He had just started out with a

stick when the pile which was beyond the deadwoods and

which was about eight fee-t high, gave way precipitating

the balance of the deadwoods upon Mr. Hull and covering

him up to the arm pits. There was about one thousand feet

of decking fell upon him and several of the deadwoods

l-roducing the injury complained of (16, 24, 33, 34, 38).

liobert Serempus was caught upon the knee by the falling

timbeis. Mr. Hull's attention was upon his work getting

out the deadwoods and he did not inspect the pile, for as

soon as tliey found the deadw-oods they went to work, and

did not think there was any danger until the pile fell, and

none of the four men thought there was any danger until

the pile fell (22, 23, 34,). The next morning Mr. Cunuing-

1am examined the pile and also Tom Lot, and they found

that it was improperly piled (34). It was piled up in

separate tiers and not bound. If it liad been pro'perly piled

it would not have fallen.

At the conclusion cf the plaintiff's testimony, on mo-

tion of the defendant, the lower couit directed the jury to

return a verdict for the defendant upon the grounds that

in law the plaintiff was giiilty of contributory negligence,

and that the plaintitf assumed the lisk of the incompetency

of the "Four Swedes". Thereafter a motion for new

trial was overniled and judgment entered accordingly.
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ASSIGNMENT OF EREORSL

1. The Court erred in sustaining the motion of the

defendant to direct a verdict.

2. The Court erred in directing the jury to render

a verdict in favor of the defendant,

3. The Co'urt erred in overruling the motion made

on the part of plaintiff for a new trial.

4. Tlie Court erred in rendering judgment in favor

of the defendant and against the plaintiff and dismissing

his case.

POINTS AND AUTHORITIES.

I.

One of the imperative duties imposed upon an em-

l)loyer is that he is to use reasonable care in the selection

of his workmen to the end that they are reasonably com-

petent and tit for the work.

Lahatt Sec. 177;

S. S R. Neg. Sec. 191

;

Hough case 100 U. S. 213;

Rij. vs. McDonald, 2 Sup. Ct., Rep. 932

;

Ry. vs. Mares, 8 Sup. Ct., Rep. 321

;

Olsen~ vs. N. P. Liimher Co., 100 Fed. 384;

Knmp vs. Cox Bros., (Wis.) 99 N. W. 366;

An exhaustive review of the hiw of employment and

retention of incompetent workmen.
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11.

An incompetent fellow workman is placed in the cat-

S'gory of defective machinery and dangerous places, and

hence the riile that it is the duty of the employer after the

workman is employed to use ordinary care and supervision

to see that the servant is reasonahly competent to perform

tlie work assigned.

LabaU Sec. 195

;

.S'. £ R. Neg. Sec. 191 ;

McDonald case, 2 Sup. 932

;

Mares case, 8 Sup. 321;

Ry. Co. vs. Henthorne, 73 Fed. 634

;

Kamp case, 99 N. W. 366;

"He is liable always and independently of any other

question of negligence if he, knowing the incompetency,

employes or retains him. He also may be liable, thongh

in fact ignorant, if by the exercise of ordinary care he

ought to have ascertained the incompetency, either at the

lime of the emplojanent or subsequently, though doubtless

the master does not owe the same activity of investigation

to discover the incompetency of a servant once properly

and carefully selected and em])loyed as he does at the

original employment. '

'

There can be no dispute as to the fact that the com-

pany was negligent in employing the four men, three of

whom co'uld not talk or understand English (Rec. 19, 20,

24, 30, 32, 33, 36) which was enough to pnt the company

on guard and to enquire into their fitness or after their em-

ployment to enquire into their fitness.
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III.

Under the evidence in tliis case the worlanen who

piled the lumber had been in the employ of the company

for about six weeks befo^re they piled the pile (Rec. 30, 36,)

and they had the general reputation of incompetency in the

yard which gave notice to the superintendent of the shops

and knowledge to the company.

Olsm case, 100 Fed. 384;

IV.

Although Hull knew of the incompetency of the men
employed, he did not know that the incompetent men ]>iled

the lumber pile which fell upon him, and, therefore, there

can be no serious question of the assumption of the risk

oif inoompeitent men on the ground that Hull knew of their

incompetency. The law of the assumption of risk arising

through negligence is based upon knowledge of the danger

which the negligence act creates. There were from twelve

to twenty men employed (Rec. 20', 30) in piling lumber,

any of whom could have piled the stack which fell, and the

fact that the incompetent men piled this certain stack was

not known to Hull (Rec. 17).

Rij. vs. Keltou, 66 S. W. 887;

Engineer injured from derailment of engine from

open switch

:

"The evidence showed that the act of tlie l^rakeman

in leaving the switch G]>en was piobably the result of his

being in need of rest and falling asleep at the time he

started out on the trip on which the collision occurred;

and the appellant reque-sted the court toi instruct the jury
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that, although they should believe such to be the case, and

should further believe that the appellant was guilty of

negligence in sending him out in that condition, still if

they should believe from the evidence that appellee knew

that trainmen or brakemen were at times sent out in that

condition, he would, by continuing in the employment of

the appellant, assume the risk, although he did not know

that such a man was in charge of the switch. This in-

struction was correctly refused. The doctrine of assump-

tion of risk has no application to the case. The appellee

did not know that such a person was in charge of the

particular switch, and his knowledge tliat at times the

appellant negligentl.v sent out on duty brakemen who were

in need of rest a,nd sleep could not affect him with know-

ledge that there was a train side-tracked at that switch,

and that the brakemen in charge of the switch was in such

condition as to render him unfit for duty and apt to leave

the switch open. It was the duty of appellant to furnish

a safe track, and liability for its negligent failure to do so

cannot be defeated on the ground that the risk had been

assumed because its employes may know that it is some-

times negligent in that respect. If the doctrine of assump-

tion of risk should be applied to the extent contended for

by the appellant, there could never be ?my recovery against

it for any negligent act, because it is common knowledge

tliat among thousands of servants charged with the opera-

tion of the trains many are sometimes negligent, and that

accidents resulting from the negligence of servants do

and are liable to happen at any time."
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V.

Even if it was a question of assumption of risk from

knowledge of incompetency on the part of Mr. Hull it was

strictly a question for the jury under the proper instruc-

tions and not a matter of law for the (Jourt to base a di-

rected verdict upon.

Mares case, 8 Sup. 321

;

Inoompetent engineer was working with Mares and

Vvhose direct incompetency produced the injury.

"We think the court was clearly right in refusing to

give the peremptory instructions asked for by the defend-

ant, that, if the plaintiff knew, or even had the opportunity

of knowing, before his fall from the car in question, that

Eassett was an unfit or unsafe man to run the engine in

question, it was the plaintiff's duty to absolutely refuse

to work with him any longer, and that his failure to do so

would prevent him fiom recovering in this suit. The duty

(»'f the plaintiff under such circumstances is not to be de-

termined by the single fact of his knowledge of the danger

he incurred by continuing to serve with a co-em]>loye

known by him to be an unfit and incompetent person. It

was enough for the court to say, as it did, that a failure on

the ]!ait of the jilaintiff to refuse to work, in view of that

1 nowledge on his iiart, might be negligence on his part.

The qualification was correct, that it was for the jury to

say, from all the attending circumslances, whether his

failure to do so was in fact contrihutory negligence. A suit-

able judgment on that question can only be reached by care-

I'ully weighing the pvobable consequences of lioth courses

of conduct, ami it might we]] happen that, even at the risk
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of injury to himself, occasioned by the unsldllfulness of

his co-employe, the plaintiff might still reasonably be re-

garded as under a duty not suddenly and instantly to re-

fuse to continue in the conduct of the business of his princi-

pal. Many cases might be conceived in which the latter

course might even increase the danger to the plaintiff him-

self, and entail great injury and loss to others."

Follotved in Francis vs. Ry., 28 S .W., 842.

Incompetent engineer.
t

VI.

A serv^ant does not assume the dangers and the risks

arising from the negligence of the master, or dangers and

arising tliromgh incompetent workmen as such dangers and

risks are in no wise dangers and risks incident to his em-

ployment. This is axiomatic.

1st Lahatt Sec. 1 aiid 270' and cases cited.

VII.

When Hull went to that pile of lumber in obedience

to orders he had a right to assume tliat the pile was safely

piled and that there was no danger awaiting him, and he

could proceed with his work upon the assumption that his

place was reasonably safe.

Hough case, 100 U. S. 2i:^;

McGovern vs. Ry., 25 N. E. 378

;

Fall of wheat in large bin.

VIII.

An employer cannot commit a negligent act which

crea.tes an unsafe place and require his servant to pay

strict attention to his business and allow the servant to
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be injured and then plead contributory negligence on the

ground that the servant should have known of his negli-

gence when it leriuired his attention upon the work as-

signed to him.

Millard vs. West End SL By., 55 N. E. 900;

Falling pile of lumber.

Hamiah vs. Ry., 28 N. K 682

;

Uncoupling cars.

Hnow vs. Ry., 8 Allen 441;

Plank vs. Ry., 60 N. Y. 607

;

Coupling cars.

Xelleher vs. Ry., 50 N. W. 942

;

Switchman struck by a shed too close and unneces-

sarily close to the track, which struck plaintiff while at-

tending to his duties. The Court said: "Looking at the

act now, in view of the circumstances, I can readily see

that it was dangerous. But this is not the test. The test

is, what would a man exercising ordinary prudence have

done under the circumstances and with like knowledge at

that time? If he would have done what the intestate did,

then the act was not contributory negligence."

Ressex vs. Ry., 45 Wis. 477

;

Injuiy by stumbling over lumber i)ile while pushing

a car and his attention upon tlie car and the track.

Kame vs. Ry., 9 Sup. Ct. Rep. 16

;

Shoemaker case, 68 P'ac. 380;

Goldthorp case, 72 Pac. 481

;

IX.

If Mr. Hull had actually known that the ])ilc had not

been 1)ouik1 his knowledge would have been a mere condi-
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tion and not of itself sufficient to warrant a directed ver-

dict. See cases cited in next point.

X.

Under the conditions as disclosed by the evidence we

submit the only question to be decided was ; whether or

not in law Mr. Hull was g*uilty of contributory negligence

—whether or not he failed to use ordinary care under the

circumstances which was the proximate cause of the injury

and this question, we submit, wa,s not so conclusive against

Mr. Hull as to w^arrant a directed verdict, but was a ques-

tion for the jury under all the circumstances in this case.

Avery vs. NoirUke (Did Marmon Co., 7T) N. E.

888 (Ind);

Fall of pile of pig iron carelessly stacked at the place

Aver}^ was required to work. Aveni^ did not notice the

careless manner in which the pig iron was piled and the

}>lea of the assumption of risk and contributory negligence

w^as held to be strictly for the jury.

Johnson vs. First Natiomal Bmik, 48 N. W. 712

(Wis.);

Fall of roof caused by debris being placed upon the

same.

Baldum vs. Ry., 25 N. W. 918 (Iowa)

;

Fall of pile of lumber at which plaintiff was working.

The pile was defectively piled, through which defect it fell

and injured the plaintiff. The plaintiff's alleged con-

tributory negligence was ]3i'operly submitted to the jury.

Millard vs. West End St, Ry. Co., 53 N. E. 900

(Mass.)

;
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Plaintiff injured by fall of lumber pile around which

he had been working for two das^s but had not noticed the

defective way in which it was piled. A non-suit was

granted below. The Court said:

'

'We do not think that tlie plaintiff, when he received

a sudden order to go upon the pile, was bound, at his

peril, to inspect it or to ascertain whether it was safe ot

not. Tb say, as a matter of law, that the plaintiif assumed

the risk in this case, is going further than the court has

gone in this class of cases, and further than we think it

ought to go."

Ry. vs. Eutclimis, 80 S. W. 415 (Tex.)
;

Fall of door from freight car.

''Appellee was under no obligations to use even ordin-

ary care to discover whether the door was properly fasten-

ed or not. He was authorized to assume that the inspector

appointed by appellant had performed his duty, and that

the door was securely fastened. He did not know that the

door was insecurely fastened, and it was not his duty to

exercise care to ascertain its condition."

Bean vs. Woodennare, 80 S. W. 292

;

At page 296 the Court discusses at length the question

of assum];tion of lislc and contril^utory negligence:

"And usually tlie qneslion of whether an employe

fully understood the risk he was incurring, and assented

to it, as part of his contract of employment, or did a peril-

ous act of his own s]>ontaneous will, and so as to bring

into play the maxim, 'Volenti non fit injuria,' is for the

jury."

BvourAug vs. Kasfvr., 80 S. W. 354 (Mo.)
;
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Fall of brick kiln a few minutes after workmen sent

to work due to insecure condition of wall.

'

' One condition necessary to defeat a servant 's action

for personal injury on the ground that he assumed more

risk in the performance of a task than is commonly incident

to it is that he realized the existence of the hazard he in-

curred, and that he did realize it must appear either from

the fact that it was too obvious to remain unknown or from

positive evidence that he knew it. It is the master's duty

to use ordinary care to furnish his sei-vant a safe place to

woik, and the sei'v^ant is not charged with the responsibil-

ity of inspecting the place furnished to detect lurking

dangers. It is incumbent upon the servant after he has

been provided with a reasonably safe place to work, to use

oi'dinary care to avoid an injury. We do not understand

that he can be held to have assumxed tlie risk because he

failed to discover it. Neither can his action for damages

be defeated on the score of his own negligence in working

in a dangerous place if the master set him to work there,,

unless the danger was so palpable that one of ordinary

prudence would have been deterred ; in which instance the

defense of cointributory negligence is available."

Lihhy, et al, vs. Schermcir., 84 N. E. 801 (111.) ;

Fall of stack of barrels- case was sulimitted to the jur^^

iqjon the principles herein submitted.

McGovern vs. Ry., 25 N. E. 373

;

Ry. vs. Echols, 41 S. W. 488;

"It was the duty of the railroad company to provide

a safe place for its servants to peiform their work, and to

that end to exercise ordinary diligence. This duty extend-
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ed also to the maintenance of the premises in a reasonably

safe condition. Since it was showTi that the remnant stack

of ties was liable to topple over and fall upon the men

while at work, and injure them, the dangerous condition

in which it was rendered the premises unsafe. The ap-

pellant would not be liable for a mere temporary unsafe

condition, of which it had no notice, or by the exercise of

ordinaiy diligence would not have had; but if, by the ex-

ercise of such care, its ser\^ants and agents charged with

the duty of keeping the premises in a safe condition knew

or could have known of the dangerous condition in which

the remnant stack of ties was left in time to have removed

the danger and failed to do so, the company would be

liable. It is also true that if the appellant's superintendent

of the w^oik, in directing the men how it should be done,

so misdirected and instructed them with regard to^ the

manner in which, while taking down the stacks to load

the ties on the dinkey trucks, such remnant stacks as there

might be when the time to quit arrived should be left, that

the condition in which they were left in obedience to such

misdiiection rendered them liable to topple over and fall,

and the premises on that account were dangerous, the

company would be liable. Again, if the crew were not the

fellow servants of the appellee, and negligently left the

remnant stack in a dangerous condition, the company

would be liable for the injury resulting from their negli-

gence. The falling of the ties is evidence of the fact, under

tl'.e circumstances, that the stack was left in a dangerous

condition. The risk cannot he said to be one which the

appellee assumed when he accepted the emplo>^nent, be-
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cause it was tlie result of a failure of duty on the part

of the company. If it had been the duty of the appellee

without further direction to throw down the remnant sta^oks

and clear the premises when he went to work in the morn-

ing', clearly he would not be entitled to recover; but, as

found by the jury, such was not his duty, unless specially

insti noted to do so by the foreman. At the time he was

injured he was, in obedience to an order from the foTeman,.

pushing a car load of ties into position to be unloaded,

with no independent duty devolving upon him to inspect

the premises to see if they needed clearing and p-utting in

a safe co^ndition. The facts show that he did not contribute

to the injuiy by any negligent act or omission of duty on

his part. As far as he could see, the stacks were all

standing, intact and firm. They presented a solid front

to the spur tiack, along which he was pushing the car.

The distance between the stacks was so small that he could

not have seen the dangerous condition of the remnant

stack until he reached a point neatly opposite it, and not

then without looking in a different direction from that in

vdiich his work lay. No danger oonfronted him. '

'

It seems to me very stiange and I have been unable

thro'Ugh several years of obser\^ation to understand why a

man simply because he is sitting on the bench can say as

against all the p'ractiee and all the custom of the men per-

forming a certain class of work that they were negligent

beyond dispute so as to bring the (luestion of negligence

within the realm of law. In this case four men went to this

lumber pile, all at work performing the same duty of pro-

curing and taking lumber into the shop none of them

I
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observed the dangerous condition of the pile, because per-

haps it was not palpable, because perhaps they were in a

hurry to get their work done and their attention was upon

their work, and because they were going on the assumption

that the master had performed his duty in providing a

reasonably safe pile a rotund which to work. These forr

men saw no danger and I can see that it is easy now to say

after the accident that possibly they should, but at the

time of the accident if the lower court had been young

Serempus or Mr. Hull do you suppose for a. moment that

he would have done any different? If he would, we could

place him, not among the common ordinary people, but

among the extraordinary ones. Therefore, it does not

become him or any other judge on the bench to say that

certain individuals were negligent in law in net doing a

thing which the law does not require them to do. Tliere

was no legal duty of inspection resting upon Mr. Hull, and

the only dut}^ that he was obliged to peiform was to use

ordinary care, the care an ordinarily prudent person would

use under like circumstances and like conditions. Whether

he did or not was a question for the jury and not a ques-

tion of law for the court. Ordinar^^ caie is always a ques-

tion for the jur^^, there is no exception to the rule and when

the court decides what is ordinary care it is usurping

the functions of a jury. A question of duty is for the

court only when it becomes a question of law and not

when it is a questioai of ordinary care.

Judge Dunbar of the Supreme Couit of the State of

Washington, in the case of Mischke vs. Seattle, 26 Wash.

616, discussed tlie question of judge and jury, ordinaiv
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caie and legal care to my mind ini the most scientific way

and manner of any case I have been able to find. I con-

sider, and the bar of the State of Washington considers,

Judge Dunbar's opinions np'on the laws of negligence in-

ferior to none and I take pleasure in commending his

opinion in that case to this Honorable Court as a perfect

exposition of the law applicable to a trial court in decid-

ing a motion for a direction of a verdict,

I submit that under all of the rules of practice govern-

ing this Honorable Court fromi the old Ives case to the

present time that the question of contributory negligence

on the part of Mr. Hull and possibly the question of tlie

assumption of risk has been submitted to the jury.

Eespectfully submitted,

GOVNOR TEIAT'S,

Attorney for Plaintiff in Error.
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UNITED STATES CIRCUIT COUET OF AP-
PEALS FOR THE NINTH CIRCUIT.

T. S. HULL,
Plaintiff in Error,

vs.

NORTHERN PACIFIC RAIL-
WAY COMPANY, a Corpora-
tion,

Defendant in Error.

Plaintiff was injured by the fall of lumber in a

pile from which he was removing certain heavy tim-

bers. The accident occurred in the lumber yard of

the defendant, constituting part of the plant of the

car shops at South Tacoma. There was evidence

tending to show that the lumber was not piled with

overlapping joints, but consisted of vertical tiers

running from the ground up. The l^ottom of the

pile consisted of heavy timbers seven and one-half

inches by eight and one-half inches by ten and one-

half feet. The top consisted of two l^y eight stuif

sixteen feet long, called decking. This decking did

not extend out to the edges of the pile. There was

no decking on the first tier of heavy timbers called

dead woods. The plaintiff, in charge of three assist-

ants was directed to secure forty-four pieces of dead

woods. Tliey went to this pile, removed the decking
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from the second tier and then removed the first tier

of dead woods, and were removing the second tier

when the side of the pile from which they had re-

moved the supporting timbers being the first and

second tiers of dead woods, collapsed, and a portion

of the timber fell upon plaintiff. Plaintiff was an

experienced lumber piler. He knew that lumber

should be piled with overlapping joints and knew

that this lumber was not piled with such overlapping

joints. The plaintiff charges that this lumber was

piled by fellow workmen, who were incompetent, and

that the defendant was negligent in retaining these

fellow workmen, knowing at the time of their em-

ployment and during the time of their service that

they were incompetent. The plaintiff had observed

that they were incompetent, but made no complaint

to the foreman or superintendent on that account.

He voluntarily continued at work after observing

the incompetency of the fellow workmen to whose

negligence he attributes his injury.

STATEMENT OF THE CASE.

The bill of exceptions shows some additional evi-

dence to which attention will be called in this argu-

ment.

At the conclusion of plaintiff' 's testimony the

defendant asked for a directed verdict, on the

grounds

:

1st. The plaintiff with full knowledge of how
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the lumber was piled and the danger incident to mov-

ing timbers from the pile, voluntarily worked upon

and about the pile without any direction by any

superior. Plaintiff therefore assumed the risk of

any injury which might occur to him while prosecut-

ing the work in which he was engaged.

2nd. The lumber which injured plaintiff was

piled by fellow servants of plaintiff and their negli-

gence in piling the lumber was one of the risks which

plaintiff assumed as incident to his emplo3T.iient.

3rd. If the servants who piled the lumber Avere

incompetent, and if they were retained in the employ

of the defendant with knowledge of their incompe-

tency, the plaintiff had actual knowledge of that in-

competency and voluntarily continued to work with

them without giving notice to the defendant. Plain-

tiff, therefore, assumed the risk of negligence of

these incompetent fellow servants.

4th. The plaintiff was guilty of contril)utory

negligence, because of the manner in which he prose-

cuted the work of removing some of the timbers from

this pile of lumber.

ARGUMENT.

I.

The lumber yard was a part of the defendant's

car building and re})airing plant. The removal of

lumber from cars and ])Uicing it in temporary ])iles.
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and then removing these piles, sorting the himber out

and placing it in permanent piles, and carrying the

lumber from both temporary and permanent piles

into the wood working mills, was the general employ-

ment of plaintiff and his fellow workmen. The yard

itself was a safe place to work. The stack of lumber

at which the plaintiff was hurt, was piled by fellow

workmen of the plaintiff in the same general employ-

ment. The plaintiff's argument correctly assumes

that if the work of piling was negligently done, the

defendant would not be responsible for that negli-

gence, if it had not been originally negligent in the

employment, and subsequently negligent in retaining

in its employment, incompetent men whose negli-

gence was the cause of the accident.

Proof of negligence in the original eniDloyment

is confined to the fact that the men complained of

were "Swedes," who could not talk or understand

English. The proof tending to support the charge

of negligence in retaining these men is confined to

reputation among the men for carelessness. No

knowledge of that reputation or of any specific acts

showing carelessness was shown to have been brought

to any superintending officer of the defendant.

While general reputation among employes for in-

competency will be received as evidence it is not gen-

erally held sufficient evidence to substantiate the

charge of negligence against a master for retaining

a servant.



- _7_

Without waiving the point that the proof is not

sufficient to support plaintiff's case on this point, we

will proceed to consideration of the points on which

the evidence is clear and not subject to conflicting

inferences.

Plaintiff admits that he knew the incompetency

of the co-laborers of whom he makes complaint ; that

he made no complaint to anyone about them; and

that voluntarily continued to work with them. Coun-

sel seeks to avoid the consequences of this knowledge

by pointing out that plaintiff did not know that the

co-laborers whom he charges with incompetency

piled the lumber which fell upon him.

It is not shown that either the plaintiff or any

representative of the defendant knew who put up

this particular pile.

Knowledge of either party as to who did the

])iling, is immaterial. The whole question is, who

is responsible for the servants who did the pilino-?

If the plaintiff assumed responsibility for injuries

to himself resulting from the acts of his fellow ser-

vants who did the work he cannot recover, because

he agreed as a part of his contract of employment

to assume the risk and relieve his employer of re-

sponsilulity. If on the other hand the servants

guilty of the negligence charged were not of the class

of servants, the risks of whose negligence plaintiff

assumed, the defense on the ground now being con-

sidered, falls.
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"Tlie immunity of the master rests upon the

contract of hiring and not upon the absence or pres-

ence of negligence in either party." (Bailey Lia-

bility of Master for Injuries to Servant, p. 158.)

If the immunity does not rest upon the absence

or presence of negligence in either part}^, it certainly

cannot rest upon the knowledge of either party as to

the absence or presence of negligence.

We concede the propositions with which counsel

for plaintiff in error in his brief opens his argument.

"One of the imperative duties imposed upon an

employer is that he is to use reasonable care in the

selection of his workmen to the end that they are rea-

sonabl,y competent and fit for the work." Point 1.

"An incompetent fellow workman is placed in

the category of defective machinery and dangerous

places." Point 2.

When the plaintiff has shown that incompetent

fellow workmen were negligent^ employed and re-

tained in the service with him and that these incom-

petent workmen were guilty of the negligence which

resulted in his injuries, it becomes incumbent upon

the defendant to show that the plaintiff has assumed

the risk of negligence of these incompetent workmen.

Ordinarily, a workman has a right to depend upon

the fact that his master has employed only competent

men, but when a servant knows that his master has
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employed incompetent men and that they are en-

gaged with him in the common service of the master,

and the servant thereafter voluntarily continues to

work with these incompetent fellow servants he as-

sumes the risk of the negligence of the incompetent

as well as competent fellow servants. The employe's

assumption of the risk of negligence of incompetent

fellow servants is as binding upon him as his as-

sumption of risk of working with a defective ma-

chine known to him to be defective, or in an unsafe

place, known to him to be unsafe. This proposition

is elementary and is supported by all the authorities

bearing on the question.

'

' The servant, not the master, assumes the risk of

the negligence of those who work with him. He is in

constant and close association with his co-workmen

and it is his duty to report to the agent whom the

master has appointed to hire and discharge them, any

incompetence of which he learns. The employe who
knows or by the exercise of reasonable diligence

would have known of the recklessness and incompe-

tence of his fellow servant, and who still neglects to

report his shortcomings to his superior, assumes the

risk of that negligence and incompetence."

Weeks vs. SeJiarer, 111 Fed., 330-336.

Citing

:

7?//. Co. vs. Peavy, 34 Kan., 472.

Bricli- Co. vs. 7\ein/o}i, 57 111. Appeals, 640.
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Mining Co. vs. Mclver, 5 Col. Appeals, 267.

McCharles vs. Smelting Co., 10 Utah, 470.

Davis vs. Bailway Co., 20 Mich., 105.

Railroad Co. vs. Geary, 110 111., 383.

There are circumstances which would affect the

application of this rule, but they do not exist in this

case. In N. P. Ry. Co. vs. Mares, cited in brief of

plaintiif in error, no opportunity was afforded the

plaintiff of withdrawing from the employment after

he acquired knowledge of the incompetency of his

co-employe. Mares was engaged at work which

under the circumstances he could not drop. It might

have been more dangerous for him to retire from the

particular service in which he was engaged than to

continue in its performance. There was also a ques-

tion about his knowledge prior to the accident of the

incompetency of his fellow employe from whose neg-

ligence he suffered. It was left to the jury to deter-

mine whether or not under all the circumstances of

that case he was at liberty to retire from the employ-

ment on the instant that he discovered the careless-

ness of his fellow servant. In the case at bar, the

plaintiff admits that for several weeks at least he

knew that "Big Mike" and the other workmen com-

plained of were habitually careless and likely to com-

mit acts of negligence. There was no emergency

about the work. From day to day and from week to

week he worked with these men without making any

i



—11—

complaint to his master's representative. This ad-

mission of the plaintiff of his knowledge of the char-

acter of the men with whom he was engaged and his

failure to make any objection to working with them

left nothing for the determination of the jury. The

facts being admitted, no conflicting inferences could

be drawn from them ; the question was one wholly of

law for the court.

Plaintiff in error cites from this court the case

of Olson vs. N. P. Lumber Co., 100 Fed., 384. It is

clearty to be inferred from the reasoning of the court

in that case that if plaintiff had known of the incom-

petency of his fellow workmen, he would not have

Ijeen permitted to recover. This court held that the

employe was not required to inquire into the fitness

or incompetency of men working with him as

closely as the master was required to make those in-

quiries; that the plaintiff had the right to assume

that his fellow workmen were competent. The ques-

tion in the Olson case to be determined by the jury

was that of knowledge of incompetency, there being

a conflict of evidence on that point.

II.

The plaintiff assumed the risk of workin.cj on

this pile of lumber. The evidence shows that he was

an experience lumber piler. The foreman gave him

a general order to procure and bring into the wood

working shop "44 pieces 7Jx8ixlO|." Tho fore-
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man did not direct him to go to any particular

pile. The order was given to him because (quot-

ing his testimony), "I was the oldest and most

experienced man there and I presumed he gave

it to me with the idea that I would take the order and

find the timbers." (Record, p. 254.) There were

probably other pieces in the yard where the same

sort of stuff could have been found, but he saw what

was wanted here and went to work on this pile.

"There were perhaps dead woods five or six layers

l)ack. I could not say for certain as to that. That

would be about three or four feet. The balance of

the pile consisted of decking. The dead woods were

about four or five feet high with decking on top ; the

dead woods were about four high, as near as I can

remember, and the decking went up enough to make

the pile about eight feet high. * * * * There

was a little decking on the second tier and we re-

moved that. I could not say just how the pile was

piled, as my whole attention was on my work of get-

ting out the dead woods. We found them there and

we went to work. * * * * The decking did not

come out over the dead woods ; we took some decking

off the second tier of dead woods. The decking did

not come in the middle of the joint; the decking did

not extend out over the joint in the dead woods.

There should have teen a hreak at the top of the dead

woods, and at the place where the decking began."

(Record, pp. 22 and 23.)
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From this testimony it clearly appears tliat the

plaintiff in his experience as a lumber piler had

learned that the proper piling of lumber required

lireaking joints at intervals. The plaintiff saw that

this lumber was not piled in that way. With the

knowledge of how it ought to have been piled and

with the knowledge that it was not piled as it ought

to have been piled, how can he escape the conclusion

that he voluntarily assumed the risk of working upon

and tearing down a defectively constructed pile with

full knowledge of its defects? A man experienced

in the class of work he is doing and with the physical

conditions of that work open to his observation as-

sumes the risk incident to doing the work under the

conditions as they exist. He cannot be heard to say

that he did not appreciate the danger. His experi-

ence and close observation of the conditions make

him a better judge than the master of the dangers

incident to the work.

There were other dead woods in tlie yard with

which he might have filled this order. He might

have gone back to his foreman anl reported that the

pile was dangerous. He did neither of these things.

He voluntarily and deliberately went to work and

l)y doing so he assumed the risk of injury.

Tuttle VH. Detroit G. H. d' Milwaukee By.

Co., 122 U. S., 189.

Southern Fail ir at/ Co. i'.s\ Seley, 152 U. S.,

145.
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Bandall vs. Bait. ({• Oliio Bailway Co., 109

U. S., 478.

"It is the duty of a servant to exercise care to

avoid injuries to himself. He is under as ^reat obli-

gation to provide for his own safety from such dan-

gers as are knowai to him or are discernible by ordi-

nary care on his part, as the master is to provide for

him. He must take ordinary care to learn of the

dangers which are likely to beset him in the service.

He must not go blindly to his work where there is

danger. He must infonn himself. This is the law

everywhere."

WormeU vs. By. Co., 79 Me., 405.

"If a servant accept service with a knowledge

of the position of structures from which he has occa-

sion to apprehend danger, he may not require the

master to make changes so as to obviate the dano-er

or hold him liable for damages in case if injury."

Clarke vs. By. Co., 28 Minn., 128.

"The cases rigidly hold that the servant takes

upon himself such definite and determinate risks as

are obvious and no action will lie against the master

for injuries to the servant in such cases."

Foley vs. Elec. Lighf Co., 54 N. J., 411.

It appears useless to multiply citations. An
employe of mature years or experience, acquainted

with physical conditions, stands upon a different foot-

ing from a person without experience. An imma-
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ture employe or one who has been taken ont of his

regnlar line of work and ]^laced at work with which

he is not acquainted, may say that he did not appre-

ciate the danger and shonld have been instructed.

An employe ordered into a place of danger under

the stress of emergency may say that he did not look

and see, or did not appreciate the extent of the dan-

ger into which he was entering, but no court has ever

held that an experienced employe who s"oes at his

work deliberately and voluntarily selects the place

where he will do his work, can hold his employer re-

sponsible for the consequences of an accident result-

ing from obvious defects. This defense is entirely

distinct from the defense of contributory negligence.

Contributory negligence follows from carelessly

going about a dangerous piece of work. Assump-

tion of risk follows from undertaking a dangerous

piece of Avork no matter how carefully the employe

may go about the doing of it. A mature man has a

right to undertake to do anything he chooses. An
employer has a right to employ men about any class

of work he chooses to have done. If dangerous con-

ditions exist and the dangers are obvious, the em-

ploye is conclusively presumed to have assumed the

risk of those obvious dangers. In the case at bar

there is no dispute about the facts. But one infer-

ence can be drawn from the facts. There was there-

fore no question for the jury. It was purely one of

law for the court and we contend that the Circuit

Court correctlv decided in favor of defendant.
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III.

The defense of assumed risk on each of the

grounds I have argued constitutes of itself a com-

plete bar to the plaintiff's action. The court below

did not consider the question of contributory negli-

gence.

On the plaintiff's statement of how he went

about the work, it is difficult to see how reasonable

men could come to the conclusion that the plaintiff

proceeded with his work with ordinary care. Ordi-

nary care requires that a party shall go about his

work with his eyes open, and shall perform it in such

manner as the conditions existing require that it

shall be performed. A pile of lumber, for instance,

pieces of which are securely bound tosrether either

by cross sticks or overlapping joints, might be safety

drawn down by going a])out the work in the way that

the plaintiff went about his Avork. But a pile which

consists in the center of vertical tiers eight feet his;!!

and at the sides, of tiers composed of heaw timbers

of less height, would have to be taken down in a dif-

ferent way. The proof shows that the high vertical

tiers of this pile were supported on the sides by these

heavy dead woods. The pile liad stood there for

considerable time without any apparent indication

of falling. The first tier of dead woods had no deck-

ing upon it. The second tier had some decking which

the plaintiff removed. He then took away the sup-

port which the first tier gave to the pile and was tak-

I
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ing away the support which the second tier gave to

the third tier when the pile collapsed. The circum-

stances are entirely different from the cases cited

in plaintiff's brief. In those cases employes were

engaged at other work in the vicinity of danq-erous

piles. Their work was not upon the dangerous pile

itself. Their attention was not directed to the cir-

cumstances of danger and to the conditions existing.

It was a question for the jury to decide whether they

knew or should have known of these daup-ers. In

this case, it is not material whether or not the plain-

tiff was called upon to make an examination. The

proof shows that he made an examination, and knew

how the lumber was stacked. With that knowledge,

he should have gone about his work with such care

as the circumstances required.

Respectfully submitted,

B. S. GROSSCUP,
Attornev for Defendant in Error.
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